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Op T'opnana Facmu'
Op Oparan IIpspaZ

ITPABO HA ITIOIITOBAIBE ITPMBATHOT JKVBOTA
M ITPABO HA 3AIITUTY IIOJATAKA O IMYHOCTHI

CaxxeTak

I[IpaBo Ha oI TOBaKe IPUBATHOT XMBOTA V1 ITPABO HA 3aIITUTY ITOJATAKa
O IMYHOCTH, MAKO YCKO IOBe3aHa, pas/INInTa Cy IpaBa Koja Cy ce pa3Buia u3
IpaBa IpUBAaTHOCTY. [IpaBo Ha IPMBATHOCT jeHO je Of YHMBEP3a/IHUX IIpaBa
JOBeKa YCTAHOB/bEHUX Yy YHUBEP3ATHO] JleK/Iapalyji O JbYACKUM IIpaBuMa
(YIJBII), ycBojenom 1948. rogune. OBo npaBo y EBponu je morBpheno
EBpornickom KoHBeHI[MjoM 0 /byackuM npasuma 1950. rox. EKJBIT npepgsuba
Ia CBaKO MMa IIPAaBO Ha IOLITOBaMe NPUBATHOCTY U IOPOAUYIHY XKUBOT,
IOM U IpemncKy. Mellame y TO IIPaBO BIACTUMA je 3a0pameHO, OCUM aKo
je Mellame y CK/IAfy ca 3aKOHOM, aKO IIOCTOj! Ba>KaH U JIETUTUMHIY jaBHU
MHTEpeC X HEONXOJHO je y AeMokpaTckoM apywmtsy. YIIJbII nu EKJbII cy
YCBOjeHM 3HATHO Ipe IoYeTKa KOMIIjyTepCKe epe, MHTepHeTa ¥ MHPOPMATIIKOT
npymrsa. HoBe nHdopManmoHe TexHOMOTMje OO 0bIIaie Cy KBaIUTET )KUBOTA
CBAKOT IOjeANHIIA, aJIV CY ¥ CTBOPW/Ie HOBE PU3MKe IO IIPAaBO Ha IIOIITOBabe
npuBaTHor XuBota. Kao oarosop Ha notpe6y 3a cTBapameM IIpaBuUIa Koja
perymury npuKyIubame 1 Kopuirheme TMYHUX ITOfaTaKa, MojaBIIa ce HOBa
¢dopma ncrio/paBama IpaBa Ha IPUBATHOCT Y HEKVM IIPAaBHUM CUCTEMJMa Kao
T3B. IPaBO Ha MH(OPMAIVIOHY IIPUBATHOCT, @ Y APYTUM IIPaBHUM CUCTEMIMA
Kao IpaBo Ha MH(POPMAIVIOHO caMoolpeze/beme. OBO je JoBeo 0 pa3Boja
HoCeOHOT ITpaBa 3allTUTe TMYHMX HOfjaTaka. Y pajly ce pasMaTpajy MUTama
Be3aHa 3a pasyMeBarbe OfHOCA 13Mel)y ITpaBa Ha MOIITOBabe IIPUBATHOT XKMBOTA
U [IpaBa Ha 3AIUTUTY INYHUX ITOfATAKA.

KibyuHe peun: mmpaBo Ha IIOLITOBame MPUBATHOT XMBOTA, EBporicka
KOHBEHIIMja O /bY[CKMM ITpaBMMa, [IoBeba 0 ocHOBHMM mpaBuMa EBporncke
yHUje, IPaBO 3alITUTE TNYHUX ITOJAaTaKa.

1. ¥YBog

IIpaBo Ha MOWITOBaE MPUBATHOT KMBOTA M MPABO Ha 3aIUTUTY ITOfaTaKa O
JIMYHOCTY CIIAJIajy y Pefi yHUBEP3aTHNX /bYACKIUX IIpaBa Koja IIPUIIafiajy CBYM JbyAuMa 6e3

! AyTop je Hay4Hu capaHuK Ha VIHCTUTYTY 32 YHOPE/HO PABO.

2 AyTOD je Hay4HM capaJJHUK Ha VIHCTUTYTY 3a yOopeHO IpaBo.



3awmuma nodamaxa o nuurnocmu y Cpouju

MKakBe pasymke. Ibyux cBakm mojefuHal ¥Ma caMuM TUM IITO je JbYACKO 6uhe He3aBUCHO
Off ipXKaBe Y K0joj >kmBu. Jbyficka IpaBa HICY IO3UTUBHOIIPABHOT Beh MOpaTHOT ITOpeKIa.
OHa noTnyy 13 yHMBEp3a/THOT HOPMATUBHOT IIOPeTKa KOjI je M3HaJ Ap>KaBe Koja uX
Mopa HomroBaTy 6e3 0631pa 1a 1 je Ha TO M3pUYNTO NpucTana.’ [Jp>kase cy 3ampaBo
Iy>KHe Jla CTBOpE CB€ HEOIIXOHe TIPelyC/IOBE 33 OCTBapMBalbe /byICKMUX IIPaBa, I1a TAKO
! IIpaBa Ha IIOIITOBakbe IPMBATHOT XXKMBOTA 1 IIPaBa Ha 3aLITUTY IIOflaTaKa O IMYHOCTH.
YcnoBu oz KojuMa pykaBa MOyKe OMeTaTH Y K/Bambe 3alITHheHor IpaBa Cy HallMOHa/THA
6e36emHOCT, jaBHa 6e30eHOCT MU eKOHOMCKA HOOpOOUT 3eM/be, ClipedaBarma Hepesia
VIV 37I0YVIHA, 3ALITUTA 3[[PaB/ba MV MOpPaJIa M 300T 3aIITHTe IIpaBa i 1060/ PYTHX.
OrpaHudema Cy 103BO/bEHA AKO CY Y CKIA0Y €A 3AKOHOM, VI NPONUCAHA 3aKOHOM W
Heonxo0Ha y 0eMoKpamckom 0pyuirey pajiui 3allTHUTeE je[JHOT Off HaBe[eHNX IIJ/beBa.

Jbyncka mpaBa 1 c1o6ogie ce LITHTe KaKo 611 ce CBaKOM JbyAcKoM 6uhy o6e36enmno
IIPaBO Ha CJIOOOMY M Ha JIMYHO HOCTOjaHCTBO. OBO je jaCHO Ha3HAYeHO ¥ YHUBEP3aTHOM
JIeK/IapanyjoM O JbYACKUM npaBuma, ¥ H [TakToMm o rpal)aHCKyM ¥ MOMNTIYKIM [TPaBUMa,
EBpOIICKOM KOHBEHIIVIjOM O JbYAICKVMM IIPaBMMa ¥ MHOTOOPOjHUM ApyruM MelhyHapogHnm
IIpaBHNUM aKTUMa.

Mebhynapongaum nakTom o rpahanckym u mommtiakuM npasuma Y H ns 1966. rop,.
IpeLM3NpaHo je ja “HUKO He MOXKe OUTY M3I0KEH MPOM3BO/BHOM W/IVM HE3aKOHUTOM
Melllakby y IPUBATHU XKUBOT, IIOPOAMILY, CTAaH WIN MIPENNCKY HUTU IPOTUB3AKOHUTUM
HaIla/iiMa Ha 9acT U YIJIe[ 1 CBAKO MMa IIPaBO Ha 3aKOHCKY 3aLITUTY Off TAKBOT Hamazia
VWIN Mellama’!

EBpOIICKOM KOHBEHIIVjOM 32 3aLITUTY JBYACKMX IIpaBa ¥ OCHOBHUX c/100071a 13
1950. rop. y 4. 8. feduHMCAHO je fa “CBaKO ¥Ma IPaBO Ha MOIITOBAMbE CBOT IPUBATHOT
Y TIOPOAMYHOT XVBOTA, JOMA I IpeIucKe. JaBHe BJIacTy Hehe ce MelIaTit y BpIee OBOT
IIpaBa, ceM AKO TO HMje Y CK/IaJly ca 3aKOHOM J HEOIIXOIHO Y HEeMOKPATCKOM JIPYIUTBY
y MHTepecy HalMoHa/He 6e30eIHOCTI, jaBHe 6e30eTHOCTI MU eKOHOMCKe ;0OpoouTH
3eM/be, Pajii CIIpedaBama Hepela MM KpYMMUHAA, 3alITUTE 3[paB/ba UM MOpaa UIn
pajy 3alTuTe Ipasa u cobosa Apyrux.”

[Teo ckym /bYCKMX TTpaBa 1 CT060/Ia rapaHTOBAaH MHOTOOPOjHIM Meh)yHapomHUM 1
HAIMIOHA/THVIM IIPaBHMM IIPOIVICKMA Y CYLITHHY Tpeha CBAKOM YOBEKY, KO HEIIOHOB/BJBO]
jeRMHKM, 1a 06e36e1t MHTETPUTET Y JbYACKO JOCTOjaHCTBO. OCTBapyBambe IIpaBa Ha IMYHO
JIOCTOjaHCTBO HMje Moryhe 6e3 ocTBapuBama IpaBa Ha MOMITOBAaE IPUBATHOCTY Kao
HAjUHTVIMHIje cdepe YOBEKOBOT )KMBOTA. Y OKBMPY YHUBEP3a/THUX /bYACKNX IIPABa, IIPaBO
Ha [IOLITOBAabe IIPUBATHOT )XMBOTA ¥ IIPaBO Ha 3aIITUTY IIOJATAKA O IMYHOCTY CIIAZAjy
y IPBY TPYIy epahanckux u nonumuuKkux npaéa 3aCHOBaHIUX Ha Hadenmy crmobope, Koja
peryIuily ofHOC Ap>kaBe 1 NojefHIA. Ta mpaBa criafiajy y TpyIy Of HEeKOIMKO IIpaBa Koja
rapaHTYjy /bYICKO IOCTOjaHCTBO ¥ IITHUTE HAjUHTUMHIje chepe )KMBOTA CBAKOT YOBEKA.

3 V. Dimitrijevi¢, M. Paunovié, Liudska prava, Beogradski centar za ljudska prava, Beograd 1997, ctp. 26.

* Mebynapopu makt o rpahaHCKMM M TIOMUTUYKUM TIPABUMA, YCBOjeH M OTBOPEH 3a MOTIICUBAIbE 1
paTudukoBame pesonyryjoM leHepanHe ckymmTuHe Yienumenux Hanuja 2200A (XXI) od 16. 12. 1966.,
cTymmo Ha cHary 23.03. 1976.V cxnapny ca un. 49., Cn. aucm CPPJ (Mebynapopuu yrosopn) 6p. 7/1971., . 17.
> EBpoIicKa KOHBEHIMja 32 3alITUTY bYCKUX PaBa M OCHOBHUX cTo60a, Pum 04. 11 1950., “Crr. aucm CLIT”
mebyHapogHu yrosopu, 6p. 9/2003, . 8.
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Ty pasHOpopHY rpyIy IpaBa Koja ce 3aje[fHIYKIM IMEHOM 4eCTO Ha3WBajy npasa
NpUeamHocmy dHe YeTUPY IIpaBa: HPABO HA NOUMOBAIbE NPUBAMHOZ HUBOMA, NPABO HA
nowimosarbe NOPOOU1HOZ HUB0MA, NPA60 HA NOUNO0BAtbe 00MA U NPABO HA NOULIOBAtbE
npenucke.* BuTaH cerMeHT CBaKOT Off OBa YeTUPH IIPaBa, a UICTOBPEMEHO U HEe3aBUCHO
IIPaBo je M MPaBO 3alITUTE MOIaTaKa O JIMYHOCTY, jep je He3aMMCIMBO Ja OBa IpaBa
6yny samtnheHa yKoImMKo y OKBMPY CBAaKOT Off TMX IIpaBa HUCY 3aimTuhenn mogaun o
JMYHOCTY IIOjeMHIIA.

[TpaBo Ha MOIITOBaMWe MPUBATHOT XXMBOTA U IIPABO Ha 3alITUTY IOaTaKa O
JIMYHOCTY YHUBeP3a/lHa Cy JbYACKa IpaBa Koja MPUIIafiajy CBAaKOM IIOjefMHIY, YCKO CY
HIOBe3aHa, ajli Cy MCTOBPEMEHO pery/icaHa U Kao pasinduTa npasa.

2. HpaBo Ha MMOUITOBAaIbE IIPUBATHOT JKNBOTA

Y oxBuUpY IpaBa IpaBO Ha NPMBATHOCT, KaO jeSHO Off YeTUPY HaBe[EeHa IIpaBa y
MHOTroOpOjHMM MehyHapogHMM JOKYMEHTUMA je U Npaso HA NOuimosarbe npusamHoz
Husoma.

IIpaBo Ha MOITOBaME MPUBATHOL JKMBOTA jeJHO je Off YHMBEP3a/IHNUX IIpaBa
YOBEKa YCTAHOB/bEHNX Y YHMBEP3ATHOj AeKIapalyju O JbyNCKUM IIPaBMMa, YCBOjEHOM
1948. rox. OBo npaso y EBpomnu je morBpheno EBpornckoM KOHBEHINjOM O JbYICKUM
npasuma 1950. rog. EKJBII nmpenBuba ma cBako nma rmpaBo Ha MOLUITOBAHE IPUBATHOCTH
Y IOPOAINYHOT >KMBOTA, OMA I ITpemnucke. Melame y TO IIpaBoO BIACTUMA je 3a0parmbeHo,
OCIM aKoO je Melllatbe Y CKIaJly ca 3aKOHOM, ITIOCTOj! Ba>KaH U JIETUTUMHY jaBHU MHTepec
1 HEOIIXOZIHO je y fieMoKpaTckoM Apymutsy. YJIJbII u EKJBII cy ycBojenn sHatHO mpe
Ho4yeTKa KOMIIjyTepcke epe, MHTepHeTa ¥ nHGopMaTidkor apyurrsa. Hose mHpopmarone
TEeXHOJIOTHje MOO0JbIlIajie CY KBA/MTET KMBOTA CBAKOT II0jefMHIIA, a/li Cy M CTBOPUIE
HOBE€ pU3MKeE IO ITPaBO Ha MOLITOBakbe IPUBATHOT )KMBOTA.

Y oxBupy IIpaBa Ha IOIUTOBabe IPVBATHOT XXKMBOTA CBAKOM II0jeIUHITY Ce TapaHTYje
3aLITUTA HEroBe IPUBATHOCTH Off YIINBA APYIUX /IULA Y BY. Ty BpCcTy IpUBaTHOCTHI
HeKI ayTOpM Jiefie Ha TajHy cdepy, Ha IpuBaTHY cepy 1 Ha IpUBaTHO-jaBHY fidepy. [Tog
majHom cpepom TIOjeMHIIA OfIpa3yMeBajy ce oAl O TMYHOCTH Koje OjeiMHIIN IpXKe ¥
CTPOT0j TajHOCTH, jep 611 BUXOBO OTKpuBabe ocehas kao HenpujatHocT. Ilop npusammom
cgpepom TojeaVHIIA HOApPA3yMeBajy ce MOfAlM KOjy Ce OfTHOCe Ha IIOPOANYHY KUBOT, YXKI
KpYT IpyjaTe/ba, IOMNTNYKA 1 BepcKa yoebema, 3ApaBcTBEHO CTatbe, QMHAHCHCKO CTalbe,
xo6mje, IIaHOBE UTH. Y Npusamuo-jasHy cgepy crajiajy mofiaiyt o >KMBOTY IOjeINHIIA
Ha jaBHMM MeCTMMa: Ha yIMLM, Y Y MApPKY, jaBHOj YCTAHOBM, aepoOApoOMY, 61OCKOmY,
xoteny, uTA.” OBa mojena je BUILE TEOPUjCKOT HETO IIPAKTUYHOT 3Ha4aja, jep Y CBAKOM
CIy4ajy IOBpeie IpaBa Ha IOIITOBabe IPMBATHOT KMBOTA MOpa Ce OfMepaBaTy MHTepeC
II0je/IMHIIA 32 OYyBabe IeroBe MPMBAaTHOCTY ¥ MHTEPEC IPYTUX Jja Y IPMBATHOCT JKMBOTA
nojenyHIa ybhy.

oV, Dimitrijevi¢, M. Paunovi¢ (1997), ctp. 283-284.
7 D. Popesku, ,Zaitita prava privatnosti i njegove sfere®, Strani pravni Zivot, br. 1/2016, Beograd 2016, ctp. 78.
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ITpaBo Ha nolTOBaMe IPUBATHOT )KMBOTA je MIPAaBO Y0BeKa /1 XKMBIU KaKO >Keln
y OKBUPY CBOje MHTUMHe cdepe 3amTheH off jaBHOCTU M Ja caM OfjIydyje kaaa he
nHpopManmje U3 CBOje MHTUMHe cdepe MofennTn ca japHouhy. OBo IpaBo 4ecTo ce
Ha3MBa I Npasom Ha undopmauuono camoopeherve. VIHTepec mojeiHIIa KOju Ce jaBrba KO
IpaBa IPUBATHOCTY TIPECTaB/ba MHTEpeC caMoofpehuBama concTBeHe KOMYHMKALVje
ca IpyruMa 1 ofipakaBa KeJ/by IIOjeIMHIIA 1 IPYIIa Ia CAOILITaBajy MH(popMaryje o cebu
Kako Haby 3a cxonHO 1 KoMe Haby 3a cxopgHo.®

I[TpaBo Ha MHPOPMALIMOHO CaMOOzipeherbe y HeMauKoM IIPaBHOM CHCTeMy 6a3ypaHo
je Ha jemHOj cynckoj ommyun. Y CaBesHoj pernyomun Hemaukoj, CaBe3HU ycTaBHU CYZ,
IoHeo je omnyKy 15. merem6pa 1983. roy. Ha OCHOBY KOje je YCTaHOB/bEHO IIPAaBO Ha
MHPOpPMAIMOHO caMoofpeheme Kao [ieo OMIITUX JbYACKMX ITpaBa. 3aKOHOM O IOINCY
craHoBHuITBa y CaBe3Hoj penybonuiy Hemaukoj je mranupaso fa ce Ha mponehe 1983.
TOI., Y CKJIONY IOIICa CTAHOBHMIITBA 00aBe aHKeTe Off CTpaHe jaBHUX CTy>KOeHMKa Off
Bpara Jjo Bpara I [ja ce IPUKYIM BUIIe Pa3mnunTyxX nHpopmanuja. [Iporns osor 3akoHa
je TIOiHeTO BHIlle YCTABHUX YKajI0M 1 Ha Kpajy moctynka CaBe3HU YCTaBHMU CYT je JOHEO
omnyky 15. merem6pa 1983. rofi. y Kojoj je 3ak/pyuno jja Cy ce MHOrob6pojHe ofpenbde
3aKOHa O TIOMMCY CTAHOBHMIITBA 3HAYajHO 1 63 oIpaB/ama Melllajie y OCHOBHA ITpaBa
ojefiMHaIla HEKOHTPO/IMCAHNM IIPUKYTI/batbeM JIMYHMX I10fjaTaKa 1 IIPOIJIacho je 3aKOH
0 IIOINCY CTAHOBHUIITBA HEYCTaBHVM, IIpe cBera 300T MOBpeJie IpaBa MojeinHala Ha
nHpopmanyoHo camoonpeheme. OBo mpaBo Ha MHPOPMALIMOHO caMoofipeherse 13Beo je 13
IpaBa Ha c100071aH pasBoj MMYHOCTI U IIPaBa Ha HETIOBPEAMBOCT /bY/ICKOT JOCTOjaHCTBA.
Y omrynu ce HaBOAM [ja yrpoXkaBame IpaBa Ha MH(GOPMAIVIOHO CaMOOIIpefie/betbe Hitje
KOMITATUOVITHO Ca IPYIITBEHVM IIOPETKOM I IIPaBHUM IOPETKOM, Te J1a 611 yMambIIIO IIaHCce
IIOjeMHIIA 32 Pa3BOj, ¥ YTPO3WUIIO I'a, jep je camooppeherbe enemeHTapHM PYHKIIMOHATHI
yCII0B c1obofHe IeMOKpaTcKe 3ajefHule. VI3 oBora nmpousnasu fa c1o60gHM pasBoj
NMMYHOCTY 3aXTeBa 3alITUTY IOjeAVHIIA Off HEOTpaHNYEHOT IPUKYIUbakha, TIOXPAb/Baba,
kopuirhema 11 IpeHolIeHha HberOBIUX TMYHMX [0fjaTaKa y CaBpeMeHNM YCIoBMMa o6pajie
noparaka.” Opmyka CaBesHor ycraBHOr cyza CaBesHe perry6nmke Hemauke o mpaBy Ha
nHpopManmoHo camoonpeheme nMana je AupeKTaH yTuIaj Ha foHOUIee CaBe3HOT
3aKOHa O 3aIUTHUTY MOflaTaKa M OCTa/IOT 3aKOHOAABCTBA M3 00/1aCTY 3aIUTHUTE MOfjaTaKa.
Ha oBoM nnpumMepy BUM ce KaKo OCTBapUBalbe IIpaBa Ha IPMBATHOCT, OJHOCHO IIPMBaTHU
JKMBOT CBaKaKo ITOJpa3yMeBa M OCTBapyBabe PaBa Ha 3alITUTY ITOJaTaKa O IMIHOCTIL.

[IpaBo Ha OIITOBaKe IPMBATHOT XXMBOTA IIpe CBera 00yxXBaTa 3allITUTY [0jeAMHala
of] yBUZA APYTUX MOjefMHalla VI OpraHM3allja Y IbUXOB IPUBAaTHU KMBOT, IbUXOBY
IpMBATHY chepy, OfHOCHO HIXOBY IPMBATHOCT. [[pykaBa je my»Ha Jja 06e36e/1 1eTOTBOPHO
OCTBapyBaibe OBOT IpaBa. [Jaksie aps>kaBa je y criennuHOM IIOJI0XKajy — OHa Ce Y3ApKaBa
Off HapyllIaBama IIpaBa Ha IPUBATHOCT, a1 ICTOBPEMEHO 1 IITUTY rpahaHe off TAKBOT
yrpo>kaBama IIpaBa Of CTpaHe He[p>KaBHUX cybjeKara, ojeAMHala 1 opraumsanyja.'’

8 A. Schafer, Privacy — A Philosophical Overview, Aspects of Privacy Law, Edited by Dale Gibson, Toronto 1980, cTp. 9.

? [pecyna CaBesHor ycrasHor cyaa CaBeste perny6mke Hemauxke of 15. rerieM6pa 1983.r. BVerfG, 1. BvR 209,
269, 362, 420, 440, 484/83, http://zensus2011.de/fileadmin/material/pdf/gesetze/volkszaehlungsurteil _1983.pdf.

10 Videti: M. Reljanovi¢, ,,Odnos prava na privatnost i pojedinih aspekata visokotehnoloskog kriminala‘, u:
Lidija Komlen-Nikoli¢ et alia, o. c., ctp. 201-213.
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Pa3Boj elIeKTpOHCKMX KOMYHUKALINja, JaKJIe, JOHOCU HI3 MOTYhHOCTH Jia ce IpaBo
Ha TIOIITOBaMe IPUBATHOTL XXMBOTA YIPO3M, OIHOCHO IpeKpiun. [IpaBo Ha nomrosame
IPUBATHOT )KMBOTA, MOXKe Ce KPIINTH YIIOTPe6OM eleKTPOHCKNX ypehaja komyHMKaImje
Ha /IBa OCHOBHA HauMHa. [IpBu je Kpileme 3aKOHa Off CTpaHe IOjeiMHAalla, TPyIa WIn
OpraHM3alnyja, Kao U APYTUX AP>KaBHUX U HeJP)KaBHUX Tena. [Ipyru Ha4uMH je Kpluerbe
IIpaBa Ha [IOLITOBAM€ IPMBATHOT XMBOTA Off CTPaHe IONNLMje U APYTUX HaflJIeKHUX
OpraHa y MCTPaKMBaby KPMBIYHIX /le/la BUCOKOTEXHOJIOIIKOT KpYMuHaa."!

EBporcku cyp 3a /pyfcka npasa y CTpasOypy y cBOjoj Ipakcy CBe CIydajeBe
Be3aHe 3a 3aLUTUTY IIpaBa Ha MOLITOBAabe IIPMBATHOT JKMBOTA IPYINILE Y TPY IIMPOKE
Kateropuje: 1. puandKm, ICUXOMOMKY UIM MOPATTHU UHTETPUTET 0c0be, 2. IPUBATHOCT
U 3. UAEHTUTET U ayTOHOMMja.'?

Y OKBUpY IIpBe KaTeToTpuje Pusuukoz, NCUX0N0UKO2 UL MOPATIHOZ UHIMeZpUmema
ocobe ybpojaHu Cy c/TydajeBy KOji ce OHOCE Ha )KPTBe HaCl/ba, PEIIPOYKTUBHA IIPaBa,
IPUCUIHO JIeYere, MEHTA/IHy 60/IeCT, 3ApaBCTBeHY 3alITUTY U JIederhe, IPaBo Ha
OJUTy4MBabe O 3aBPIIETKY >KMBOTA, INTalba Be3aHa 3a 0cobe ca moceOHNM norpedama,
IUTaba Be3aHa 3a caXpaHe, MMTalba 3alITUTe YOBEKOBE OKOJNHE, IUTakha Be3aHa 3a
CeKCya/IHy OpMjeHTallMjy ¥ CeKCya/lHM >KMBOT U IMNUTamba Be3aHa 3a MpodecuoHaTHe I
IIOCTIOBHE aKTUBHOCTIL.

Y okBUpY ipyTe KaTeropuje npusarmHocmu nojedurua yopojanu cy cydajeBy Koju
ce OJJHOCe Ha: ITPaBO Ha CBOjy CMKy 1 poTorpadujy, objaBmpusame pororpaduje, cmka u
4jlaHaKa, IMTaka Be3aHa 3a 3aLITUTY yIJIefla I0jelMHIIA M KTIeBETY, IPUKYI/batbe 1 UyBarbe
THoJlaTaKa O IMYHOCTH, IOBEP/BMBOCT, YIIOTPeOy ¥ OTKpMBakhe MoJaTaKa O IMYHOCTI, IPaBO
Ha TIPYCTYI MOflall¥Ma O IMYHOCTY, MH(GOpMalyje 0 3IpaBjby, IOJATKe U MPUKYI/babe
HofjaTaKa of CTpaHe CIy>k6u 6e36eHOCTH U APYTUX OpraHa pKase, IOMNIVIjCKY Hafi30D,
3aycTaB/baibe U IIpeTpec of CTpaHe MOoJuIyje, X IPUBATHOCT TOKOM IIPUTBOPA.

Y okBupy tpehe kateropuje udenmumema u aymonomuje nojedurua yopojaHu cy
CTy4ajeBM KOju Ce OfHOCE Ha: IIPAaBO Ha IMYHM PAa3BOj U Ay TOHOMM]Y, IIPAaBO Ha OTKPUBabe
HIOpeKJIa, PeNnrujcka 1 Guno3odcka yBepema, JKebeH) U3ITeN, TPaBo Ha MMe U JOKYMeHTe
0 MJIEHTUTETY, POIHU U/IEHTUTET, IPaBO HA ETHUYKY UJJEHTUTET, IP>KaB/baHCTBO U IIPABO
Ha JIP>)KaB/baHCTBO, ¥ OPavyHy U POJUTE/BCKY CTATYC.

ITpaBo Ha molToBambe IPUBATHOT KMBOTA HACTAJIO je TIOJIOBMHOM JiBafleceTor
BeKa Kao jefHo o pyHIaMeHTaTHIX /bY/ICKIX ITPaBa, OHO Ce HePaBHOMEPHO Pa3BMjajIo 1
MembaJIo CBOje 3Hauebe Y CKIajly ca pa3BojeM Ipe cBera MH(GOPMAIIOHNX TeXHOIOTHja I
nHpopMaTryKor aApymrsa. Of caMor IIoYeTKa II0CTOojarba OBOT IIpaBa OHO je 00yXBaTao
U CerMeHTe IpaBa Ha 3aIITHUTY IOfaTaKa O JIMYHOCTH, Jja 61 ce BpeMeHOM OBO IIPaBO
Pa3BMIIO y CAMOCTAJTHO IIPAaBO, KOje [0 CBOM 00yXBaTy JaHAC [Ja/IeKO IIPeBa3NIasy IIpaBo
Ha [IOIITOBabe IIPUBATHOT XXIBOTA.

Ip, Prlja, M. Reljanovié, Pravna informatika, Sluzbeni glasnik, Pravni fakultet Univerziteta UNION, Beograd
2014, cTp. 132.

12 European Court of Human Rights, Guide on Article 8 of the European Convention on Human Rights - Right
to respect for private and family life, Council of Europe, 2017, p. 16.
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3. HpaBo Ha 3alITUTY IIOAATAKA O INYHOCTHI

ITpaBo Ha 3alITUTY OAATaKa O IMYHOCTH HIje TAKCAaTUBHO HaBeJEeHO Kao jelHO
OfI OCHOBHUX JbY/ICKUX ITpaBa y Mel)yHapojHIM ITpaBHMM aKTMMa KOjU Cy IIPeACTaB/balIN
TeMe/b YHUBEP3alHMX /bYACKUX NpaBa. Y YHMBEP3anmHOj AeKaapalnju O JbySCKUM
npasuma u3 1948. rop., EBporckoj KonBeHMju 0 JbyackyuM npasuma us 1950.r. u ITakry
o rpabhaHCKUM U MOMUTUYKUM HpaBuMa U3 1966.I. HABOAY Ce IPaBO Ha IOIITOBAME
NIPUBATHOT XMBOTA, aJlll C€ HE HAaBOAM IIPaBO Ha 3alITUTY IOfaTaKa O IMIHOCTMU.
HapaBHO TakcaTMBHO HaBefleHa IpaBa HUCY Omaa orpanmndasajyher kapakrepa, ma
je IpuMeHa ¥ OCTBapMBambe 3alUTUTe IOjefVHNUX YHUBEP3alHUX MIpaBa IoKa3ana /ia
Ce Y OKBUPY IIpaBa Ha IOIITOBAam€ MPMUBATHOT XMBOTA MOPAa MITUTUTYU M IMPaBO Ha
3aIUTUTY IOflaTaKa o MMYHOCTHU. KacHuje, TOKOM BpeMeHa, IPaBo 3aLITUTE IOflaTaKa
ce M3]IBOjIJIO U3 OKBMPA IIpaBa Ha MOLITOBakbe IPMBATHOT XMBOTA U Pa3BUJIO Ce Kao
noce6Ho PpyHAAMEHTATHO /bYACKO IIPaBO.

Kao oproBop Ha cBe yOp3aHuju pasBoj TeXHOJIOIMje U cBe delihe 3noynoTpebe
IojjaTaka o JIMYHOCTY jaBUIA ce MoTpeba 3a CTBapameM IIpaBuUIa Koja feTa/bHUje
peryauiy mpuKyIbabe, 00pafy, 1 Kopuihemwe IofjaTaka O TMYHOCTH, TI0jaByO ce
M3MeIbeH! KOHIIENT IpaBa Ha IPMBATHOCT Y HEKMM IIPaBHUM CUCTEMMMa Kao T3B. IIPaBO
Ha nHpopmanmony npusatHocT (CAJL, VK, u Janan),” a y Apyrum npaBHUM CHUCTEMIMA
Kao mpaBo Ha nHpopmanuoHo camooppeheme (Hemauka). OBaj KOHLIENT je HONPUHEO
Pas3Bojy IOCeOHOT IpaBa 3alITHUTe MofaTakKa o MMYHoCTH. OBO IIPaBO je Y caBpeMeHUM
yC/I0BUMa 3arapaHTOBaHO MHOTOOPOjHIM Mel)yHapOZHMM U HAal[MOHA/THUM IIPOINCHMA.

Ilosema Esponcke ynuje (EY) o ocnosHum npasuma us 2000. Tofi. yK/bydyje y LelTNHN
criekTap rpahaHCKuX, IOMUTUYKNX, EKOHOMCKUX U COLMjaTHMX IpaBa rpabhana, Koju
Cy Ap>KaB/baHU 3eMasba WwiaHuna Yauje (EY). [IpBoOMTHO caMO MOMTUYKM JOKYMEHT,
cTpatemikor 3Ha4aja, EY IloBespa je mocrana mpaBHO o6Be3yjyha y MoMeHTY Kaf je
JIucaboHcky yroBop cTyImo Ha cHary 1. serem6pa 2009, Jo nonomurema IToserse EY o
OCHOBHJIM IIpaBJMa, IIPaBO Ha 3aIITUTY IOfaTaKa HYje eKCIUVIMIINTHO OVJIO M3/IBajaHO Kao
noce6HO pyHIZAMEHTATHO JbYACKO ITPABO Ha MCTOM HUBOY Kao 1 Apyra GyHAaMeHTaTHa
JbyZICKa IpaBa, Beh ce mogpasymMeBao fa OHO MPOUCTHUYE M3 IIPaBa Ha MPUBATHOCT
OJHOCHO 13 IIpaBa Ha IOIITOBaMe IPMBATHOT KMBOTA.

IToBerba EY 0 OCHOBHMM mpaBMMa M3 TOI pasjiora M3y3€THO je 3HadajaH
MelyHapogHOIIpaBHM JOKYMEHT KOjU je Ha MCTV HUBO IIOCTABMO IIPABO HA IIOLITOBAE
MIPMBATHOT )KMBOTA 1 IOPOJMIIe U IIPABO Ha 3alUTUTY IOAaTaKa O IMYHOCTH. UmaHoM 7.
IToseme EY rapanTyje ce IpaBo Ha IOIITOBaIbe IPUBATHOT )KMBOTA U IIOPOJUIIE U YTTAHOM
8. cerapaHTyje IpaBO Ha 3aIUTUTY ITOlaTaKa O IMYHOCTN. Y WIaHy 8. ce HaBOAM ia oOpazia
HofjaTaka o IMYHOCTU MOpPa OUTH MOIITEHa, ja Ce MO>Ke BPIIUTHU CaMo Y TauHo ofipebene
CBpXe, Ja MOpa OUTK 3aCHOBaHa Ha IPUCTAHKY ofipeheHe ocobe Wy Ha JTETUTVMHOM

13]. Slemmons, ] Crpaford, Data Protection and Privacy in the United States and Europe, https://iassistdata.org/
sites/default/files/iqvol223crpatford.pdf, 25.04.2020; Y. Orito, K. Murarta, Rethinking the Concept of Information
Privacy: A Japanese Perspective, http://www.isc.meiji.ac.jp/~ethicj/Orito.pdf, 25.04.2020.

" G. Gasmi, Quo vadis EU ? - Relevantni pravni i institucionalni faktori, Institut za uporedno pravo, Beograd
2016, cTp. 82.
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uHTepecy yrBpheHuM 3akonoMm. IlojeayHIM MOpajy MMaTy IpaBo MPUCTYIA CBOjUM
JIMYHMM TIOJAIMMAa, TIPAaBO MCIIPABKe U Jja MOIITOBae IIpaBa Ha 3alITUTY MOfATaKa O
MYHOCTU MOPa OUTH MOJ, HAI30POM He3aBUCHOT opraHa.'

[TpaBo Ha 3aIITUTY TMYHNX [TOATAKa I [IPABO Ha MOIITOBae IPUBATHOT )XIBOTA
YCKO Cy IToBe3aHa ITpaBa Koja mTuTe MehycoO6HO noBesaHe BpeHOCTH: CTOOOAY, bYACKO
JI0CTOjaHCTBO ¥ Ay TOHOMU]Y TojeiuHIIa, omoryhasajyhu My fia pasBuja cBojy moce6uy cdepy
myHoCcTH. O6a IpaBa Cy CYLITMHCKY IPEyC/IOB 3a OCTBapUBabe IPYTIX QyHIaMEHTaTHIX
JBYACKUX IIpaBa, Kao IITO Cy c1o6oa u3paxkaBama, cobofa yapyKuBama, cobosa
BepoucnoBecty, UTA. Pasnuka nsmeby npasa Ha momropame IPUBATHOT KUBOTA 1
IpaBa Ha 3aLITUTY [OflaTaKa O IMYHOCTH je Y BbUX0BOM 00yxBary 1 ¢popmynanuju. JJox
je IIpaBo Ha MOIITOBae IPUBATHOT XXIBOTA (OPMY/IMCaHa Kao 3abpaHa Melllama Koja je
HOJ/IO>KHA M3y3ellIMa Ha OCHOBY jaBHOT MHTepeca, IIPaBo 3aIUTHTe OfjaTaka O INYHOCTH
je hopMy/McaHo Kao MpaBo fia ce IMOAALY O IMIHOCTI He 0Opab)yjy 6e3 Haler 3Hama 1
IPYCTaHKa HUTY Y CBpXe KOje HICY M3PUYMTO HaBefieHe, a Takohe cafip>ku ¥ aKTMBHO
IpaBo IIPOBeEpe Off CTPaHe He3aBUCHYX OpraHa U IIojefyHala.

[IpaBo Ha 3aIITHUTY MOffATAKA O TMYHOCTH JAJTIEKO je IIVIpe Of IIpaBa Ha IOIITOBAbe
npuBaTHOr X1BoTa. OHO Ce OTHOCH Ha CBe BPCTe IOfjaTaKa O IMIHOCTH Koje ce 06pabyjy,
6e3 063Mpa y K0joj Mepu T HOAALM MOTY YTULATV HA IIPAaBO Ha IPMBATaH >KUBOT.
Kop yrpoxkaBarmwa IpaBa Ha IIPMBAaTHU XXMBOT y CBAKOM KOHKPETHOM C/Iy4ajy Mopa ce
yTBpbuBaty ga 1u je 6110 Melllarma y IpuBaTHY cepy, OFHOCHO Jia /I Cy OCET/bJBE VJIN
HoBep/buBe MHPOpMaILHje oBeJIe 10 YTPOXKaBamba IPMBATHOCTH, JOK KOJ yTpO>KaBarba
IpaBa Ha 3alLITUTY MOfjaTaka O IMYHOCTI TO HYje HeONXONHO. JJOBO/BHO je a ce yTBpan
fia cy nopauy 6uay HeocHoBaHO obpahuBany u Beh y ToM ciydajy onm koju obpabyjy
HOfjaTKe MOpajy ce PP KaBaTy KOpIyca IpaByIa O 3alITUTU ITOJATAKA O IMYHOCTH.

Heku ayTopyu cacBuM UCIIPaBHO 3aK/by4yjy Aa je 3allTUTA MIOJATAKA O TIMIHOCTY
Kao musrpabheHa v 3a0KpyXKeHa 2pana npasa, Kao cy0jeKmusHo npaso i Kao HAy4Ha
Jucyunnuxa TBOpeBUHA JiBajeceTor Beka.”” ITyHy pasBoj 1 cBeoOYXBaTHY peryIaTUBY
U IPUMEHY OBO IIpaBo je Beh JoXxmBero, jep je cBakor maHa cBe Behu 6poj mojeguuana
IpeaMeT NPUKYIUbaba PasIyyTe BPCTe IMOofaTaKa o IMYHOCTY, @ Ha XKa/IOCT M IIpefiMeT
370ynoTpebe mogaTaka o IMYHOCTH.

[TpuMepu 3noynorpeba cy 3aucTa TONMMKO MHOTOOPOjHY fia yecTo norabajy Buiie
MIWIVMOHA VIV YaK BUIIe CTOTVMHe MMINOHA byan.'® JlaHac je y IOTIYHOCTM pa3BujeHa
CBECT O OBVM OIIACHOCTMMA ¥ O TIOTpeOy Jja ce IPaBHUM IPOIMNCYMA IPU3HA U 3aLITUTU
MoryhHoCT fja mojepyHaly 3Ha 3a MH(OpMaIMOHe TOKOBe IOfaTaka o cebu, ja UX HaJ3upe
u fa yrude Ha wux.'” ITojequHn ayTopy ykasyjy 1 Ha IO3UTMBHe CTpaHe Kopuihema

15 Charter of fundamental rights of the European Union, Official Journal of the European Communities, C
364/5, 18.12.2000.

16 Handbook on European data protection law, Luxembourg: Publications Office of the European Union, 2018, p. 19.

7'V, Vodineli¢, “Pravo zaitite li¢nih podataka’, w: Pravo informacionih tehnologija, Sluzbeni glasnik, Pravni
fakultet Univerziteta UNION, Beograd 2007, ctp. 145.

'8 [Tpumepu mpaxce Googl-a Facebook-a, 1 Bite cToTVHa APYTYX KOMIIAHNja IMIPOM CBETA KOje TIPHKYTIHAY,
o6pabyjy (yxmyuyjyhu n npodunmcame) u snoynorpebbapajy Bullle MUIMOHA TIOflATAKa O TMYHOCTH.

V. Vodineli¢ (2007), 150.
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JIMYHYX NofiaTaka of crpaHe Google-a, Facebook-a, Amazon-a i Microsoft-a, kommnaHuja:
“IIpBa dasa y pasBojy fUrnTanHe eKOHOMIje IOBE3aHa je ca yIIoTpeOOM BeMKIX OofaTaKa
KOje YIHe JTNYHM IOfjall}l OCTaB/beH! Ha BeOy . ?

ITojepmHar faHac uMa oTpeby ja akTUBHO y4eCTBYje y MHOPMAIVIOHNM TOKOBJMA
IIOflaTaKa O IMYHOCTY KOjU ce Ha IbeTa offHoce. CXOTHO TOMe JaHaC Hujje JOBOJBHO 1A Y jeTHOj
3eM/by Oy7ie JOHET HAllMOHATHY 3aKOH O 3aLITUTH ITOfjaTaKa O IMYHOCTY “Hero je moTpebHa
JIoflaTHA IoceOHa ITpaBHA pery/aTuBa 3a obpaje MofjaTaka Ha II0jeiTHUM IOApYYjuMa
IZie Cy MHTepecHe CUTYyaluje mocebHe, KakBe Cy pelyMo, 00/1acT TeleKOMYHMKALNja,
6e36egHOCHE CTy»X0e, MeAVIIMHCKE JeTTaTHOCTYU VWIM JUPEKTHO peKIaMupame.”?!

[IpaBo 3amTuTe MOJaTaKa O JIMYHOCTU JOOWIIO je MOCeOHO 3HaYajaH MMITY/IC Y
CBOM pasBojy 2016. rop., foHoureweM OriTe ypende 0 3aIITUTHU ITOfATAKa O TNIHOCTY
(TOITP).*2 OBaj npomnuc goHet off ctpaHe EY, moyeo je ga ce mpumersyje ox maja 2018. rop,.
U ¥IMAo je 6e3 CyMibe IMpeKTHM ITI00aTHM yTUIIAj Ha Pa3Boj IIpaBa 3allTUTe MOJATaKa
0 MYHOCTU. 360T MOTYhHOCTM IpacTUYHOT KaXKibaBamba KOMIIAHNja IIPOM CBeTa Koje
Kpire ogpenbde oor EY mpomnuca, MHOTe 3eM/be IIMPOM IUIAHEPTE ycarlacuie Cy cBoje
HanyoHajHe npomnuce ca ['/IITP-om.

Heka op HOoBMX mpaBa u o6aBesa koju cy gedunucann ['JIIP-om cy: HOBM mm
M3MeHeH) OCHOBHM IPYHLIMIIY Ka0 LITO CY IPAaBUYHOCT U 3aKOHUTOCT, yC/IOBU 00paje,
Car7acHOCT, TPAHCIIAPEHTHOCT, TAYHOCT, 3aKOHUTOCT 00pajie, UTH., HOBe JlepuHMIKje
K/bYyYHMX [I0jMOBa, OB/alIheHa /IuIla 3a 3alITUTY IOfaTaKa, IoceOHa IpaBuIa Koja ce
OJHOCe Ha MaJIO/IeTHA JINIA, IPaBO Ha IIPUCTYII IOAALMMA, HOB HAYMH IIPVMEHe I HOBe
CaHKIlUje, IPaBO Ha AUTUTATHM 3a00paB, IPaBO Ha IIPEHOC ITOJATaKa, IIPONUCH Be3aHN
3a 6e30efHOCT U “Ilypeme” MofaTaKa, poleHa pusuka, uta.” Ocaosuu mws [JIITP-a je
Zia ce o6e36exy MOIITOBalbe CBUMX OCHOBHUX IIpaBa U c0607a, a noceOHO nouimosarve
npusamuoz u NOPoOUHHO2 HUBOMd, FOMA M KOMYHMKAIIN]je, 3aLITITe ITOfIaTaKa O IMYHOCT,
cno60/a MUIIJbEEba, CABECTHU Y BEPOUCIIOBECTH, CI000/a M3pakaBama 1 MHGOPMUCaha,
cnobozia MOC/I0Baka, IIPaBo Ha [Ie/IOTBOPAH IPaBHM JIeK I IOLITEHO cyherbe, Kao 1 paBo
Ha KY/ITyPHY, BepcKy U jesnuky pazmuutoct. [JITIP nma 3a 1y ga 06e36enm n npasHy
CUTYPHOCT ¥ TPAHCIIAPEHTHOCT, Ka0 I jefHaK) HUBO IIpaBa, 06aBe3a U OATOBOPHOCTH
IojeMHalLA ¥ MHCTUTYLMjA KOje Bplile oOpajy mojaTaka o IMYHOCTH, KA0 U jefHaKe
CaHKIlUje y CBUM Ap)KaBaMa wiaHniama EY.**

Ycras Penry6rmuke Cpbuje y wi. 40-42.% Takohe rapanTyje HeIOBpeAMBOCT CTaHa,
TAjHOCT MMCaMa U APYIUX CPeACTaBa OIIITEHba, A/l U 3alITUTY MOfATAKa O IMYHOCTIL.
20 Thome Henri, ,,Data: the fuel of the third inducrpial revolution®, European issues, No 548, 25th February
2020, Fondation Robert Schuman, Policy Papers, www.robert-schuman.eu.
21V, Vodineli¢ (2007), crp. 151.

22 Regulation 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation), Official Journal of the European Union,
2016/L119.

23 P, Lambert, Understanding the New European Data Protection Rules, CRC Press, Boca Raton, 2018, p. 102.

2+ A. Diligenski, D. Prlja, D., Cerovi¢, Pravo zaitite podataka GDPR, Institut za uporedno pravo, Beograd
2018, crp. 11.

25 Ustav RS, ,,SI. Glasnik RS br. 98/06.
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YcraB Penry6rmuke Cp6umje y umaHy 42. ce 6aBy 3aIITUTOM ITOfIaTaKa O TMIHOCTI:

»3ajeMUeHa je 3allITUTa MofaTaka o MMYHOCTH. [IpuKymbame, fpXKame, obpaja u
Kopuinhere IIofjaTaka o IMYHOCTH ypeDhyjy ce 3akoHOM. 3abparbeHa je 1 KaXKibiBa yroTpeba
HofaTaKa O IMYHOCTY M3BaH CBPXe 3a KOjy CY IPUKYIUBEHM, Y CK/Ia[y Ca 3aKOHOM, OCHM
3a oTpebe Bohemwa KpUBUYHOT OCTYIIKA M 3aTute 6e3bennocty Penry6ommke Cpouje,
Ha Ha4MH npensubhen sakonoM. CBako MMa Ipaso fja 6ye 06aBelITeH O IPUKYIUbEHUM
HOJjallIMa O CBOjOj JIMYHOCTH, y CKIaJy ca 3aKOHOM, ¥ IIPAaBO Ha CY[CKY 3aIITUTY 360T
BIXOBeE 37I0yNI0Tpebe.”

YcraBHUM ofpenbama y CpOuju je mpaBo Ha 3alITUTY HOAATAaKa O IMYHOCTY Kao
U y APYIUM €BPOIICKUM 3eM/baMa II0CTaB/beHO Kao (yHIAMEHTATHO JbYACKO IpaBoO Ha
JICTOM HIBOY Kao ¥ IIPAaBO Ha IIOIITOBakbe IPUBATHOT )KMBOTA. YCTaBHe ofipeioe 0 IpaBy
H a3aIITUTY NTOJATAKa O IMYHOCTY KOHKPTETU30BaHe Cy 3aKOHOM O 3alUTUTH IOfaTaKa
o mruHocTy n3 2018. rop.*, xoju je ycarmauren ca IJITTP.

4. 3ax/by4Jax

YHUBep3alIHO /bYICKO NPAso Ha NPUsamHocm, HaCTajIo KpajeM [eBeTHaeCTOT BeKa,
Taja Hije AMPEKTHO 00yXBaTasIo ¥ IPaBO Ha 3aLITUTY MOfjaTaKa O IMYHOCTI. TOKOM cBOT
pa3Boja IIOJIOBMHOM J[BaJieCETOT BeKa OHO je 00yXBaTuo HIU3 pasHOPOJHUX IpaBa Mehy
KOjuMa 1 IIPaBO Ha IIOIUTOBame IPYBATHOT )KMBOTA I IIPABO Ha 3alUTUTY IOJATaKa O
nmuunoctu. IIpaso na nowmosarse npusammoz *ue0oma U3yTEHO je KOMIUIEKCHO TIPaBO
Koje je 00yxBaTasio H13 MOCeOHNX IIPaBa Off OHVX KOja Ce OTHOCE Ha 3aLITUTY (PUNYKOT,
IICHXOJIOIIKOT ¥ MOPa/JIHOT MHTETPUTETA, UJEHTUTETA M Ay TOHOMMUj€e MOjefIMHIIa 1a CBe
JI0 TpyIle IpaBa Be3aHMX 3a IIPUBATHOCT y y>keM cMuciy Meby kojuma cy 6mia u mpaBa
Be3aHa 3a IPUKYIUbambe, YyBame, 00paay U NpUCTyI nofanuma. [IpoTokoM BpeMeHa 1
ybp3aHuM pa3BojeM HOBJX TEXHO/IOTHja OBa IPyIIa IpaBa ce y IPYToj IOJIOBVMHIY IBA/IeCETOT
BeKa M3/BOjI/Ia Kao HOCeOHO npaso 3auimume nooamaka o IU4HOCU.

Jlanac je 0BO MpaBo 3alITHTE IOflaTaKa O IMYHOCTY Y IIEHTPY MHTEPECOBaba KaKO
IIPaBHMKA, TAKO ¥ €KCIIepaTa U3 pasInduTIX APYTUX 00/1acTy, jep Cy 310ynorpebe oBor
IpaBa cBaKojgHeBHe U morabajy HeBepoBaTHO Benuky Opoj mojenyHara. MoykeMo 4ak
U3BECTH eKCTPEeMaH 3aK/by4aK JIa YCKOpo Hehe OMTU HM je[lHOT IOjeVHIIa HA ITAHETI
KOMe OBO IIpaBO Ha HeK) HauMH Huje Beh yrpoxxeno win he 6utu yrpoxeno. Pasmena
I YyBarbe MOJaTaka O IMIHOCTY Cy BEOMa OCET/bUBMU, T€ MOTY IOBECTH JIO HapylIaBambha
IPUBATHOCTY U y>KHOCTY IOBEP/BUBOCTI.>

Opnoc namely npasa Ha HmoIITOBaMke NPUBATHOT XMBOTA ¥ IIpaBa Ha 3aLITUTY
IojaTaka o IMYHOCTH je BuulecnojaH. [IpaBo samrure nojgaraka o IMYHOCTH je IPOUCTEKIIO
U3 IIpaBa Ha IIOLITOBambe NpyBaTHOT XX1BoTa. O6a OBa IpaBa MMajy MUCTY LW/b Jja 3aIITUTE
HajBa)KHMje BPEHOCTY 3a CBAKOT IIOjefiUHIIA: ¢/10600Y U npaso Ha docmojarcmeo. CIMIHOCT
usMeby oBa 1Ba IpaBa IOCTOjU M y YeCTOM CyKOO/baBamy Ca jaBHUM MHTepecuMa u
MHTepecUMa IPYTUX Ja OrpaHMde OBa IIpaBa, TaKo Jja Ce€ Y CBAKOM KOHKPETHOM CTy4ajy

26 33KOH 0 3ALITUTY TIOKATAKA O TIMYHOCTH, ,,Cr1. rmacHuk PC* br. 87/2018.

%7°8. Olga, S. Miroslav, E. Zdenek, “Privacy protection and e-document management in public adminicrpation’,
Juridical Tribune, Volume 7, Issue 2, December 2017, p. 25.
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IIpYM OCTBAapMBalby OBMX IIPaBa MOPA OfiMepaBaTy IIPETEXXHY NHTEPeC. YCKa TOBE3aHOCT
usMeby oBa 1Ba mpaBa ce oryefa 1 y Tome fja Huje Moryhe 3aMuC/IUTI OCTBapyBaEbe OBYX
npaBa 0e3 Kopenanuje koje usmeby wux nocroje.

ITpaBo Ha momTOBame NPMBATHOT XMBOTA M MIPABO Ha 3aIUTUTY ITOflaTaKa O
nmyHOCTY ce Melyco6Ho 1 pasnukyjy. Pasika cBakako octoju y o6yxBary cUTYyalmja Koje
nokpuBajy. OHu ce Ha ofpeheHn HaYMH peKJIaIajy, a/iu ce He IPeK/Ialajy y IOTIYHOCTH
U He IIPEKJIAIajy ce y CBMM cuTyanujaMa. IIpaBo Ha 3alITUTy mofjaTaka O IMYHOCTH C€
OJIHOCH ¥ Ha CBe CUTYalluje IPYUKYIbara, 00pajie ¥ YyBama MofaTaka 6e3 063upa ja m
MOJKe John 1o yrpoykaBarma IpaBa Ha IIPMBATHM XXMBOT W He. Ca ipyre CTpaHe IIpaBo
Ha IIONITOBabe MPUBATHOT XXMBOTA C€ OTHOCK Ha HU3 CUTYallMja Y KOjUMa je yTPOXKeH
IIPUBATHU Vi IOPOAVMYIHM KUBOT, a HIfje YTPOXKEHO IIPABO HA 3aLITUTY IOflaTaKa O IMYHOCTHA.
Ha npumep xop mperpeca /uiia of CTpaHe IOMNUIIVje Ha jaBHOM MeCTy 6e3 HajaBe WIN
cyricke ofmyke 1 6e3 moctojama cymmse (ECJBIL, Tnman n Ksuaron npotus YK, npencraska
6p. 4158/05) wn y cnydajy nmperpeca MOCETUOLM IPUTBOPEHOT Off CTPaHe 3aTBOPCKOT
cnyxx6ennka (ECJbIL, Bejupajr npotus YK, npencraBka 6p. 12350/04).

Kao 1 ko MHOTUX IpyTVX YHUBEP3a/THUX /bYICKIUX IIpaBa M KOJ ITpaBa Ha MOIITOBAbe
IIPMBATHOT KMBOTA 1 IIPAaBa Ha 3aIUTUTY MOJATAKA O TMYHOCTH, JEIOTBOPHOCT HIUX0BE
IIpYMEHE je BPJIO Ba)KHA 1M YBEK 3aBVCK Off IIPABHMX MeXaHM3aMa IbJXOBE 3aIUTUTE Ha
MebhyHapoHOM 1 Ha HAI[IOHAJIHOM HMBOY. Y OBOM CEIMEHTY Takohe MO>XKeMO youuTu
6utHe pasmuke usMeby oBa 1Ba ImpaBa. MexaHM3aM [IeIOTBOPHOCTY TIpUMeHe IIpaBa Ha
3aIITUTY HOAATAKa O IMYHOCTI IOYeTKOM 2 1. BeKa 3Ha4ajHO je yHarpeheH goHOIIebeM H13a
IpaBHUX IIPOINCA, HA Me)yHApOIIHOM, PEerMIOHaTHOM 1 HAIIVIOHaTHOM HUBOY, @ IOCEOHO
[JITIP-a. [IpacTyHe puHAHCHjCKe CaHKIMje IpefBueHe 3a Kplllerbe IIpaBa Ha 3aLITUTY
rojjaTaka o JIMYHOCTH II0CTAjy 3Ha4ajaH M3BOP IPUXO/ia y MHOTMM Jp>KaBaMa, I1a je TO joUl
jeliHa BelMKa pasjMKa Koja HocToju usMeby npasa Ha IOIITOBabe IIPUBATHOT XXIMBOTA 1
IIPaBa Ha 3ALITUTY IOfATaKa O IMYHOCTH.

YKkasuBame Ha HeKe CerMeHTe Y KOjiMa ITOCTOje CIMYHOCTY WM Pasynke usmeby
IIpaBa Ha [IOLITOBAalbe IPYMBATHOT )KMBOTA I IIPaBa Ha 3aIITUTY ITOfaTakKa O TMYHOCTY HAuMH
je ma ce mokaxe Konuku he 3Hauaj, y 6rmiuckoj 6yayhHoCTH, fa/by pasBoj 1 1eoTBOpHA
IIpYMEHA OBYX IIpaBa MMaTy 3a CBAKOT IIOjeAMHIA.
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RIGHT TO RESPECT FOR PRIVATE LIFE AND RIGHT TO
PROTECTION OF PERSONAL DATA

Summary

The right to respect for private life and the right to the protection of personal data,
although closely related, are different rights. The right to privacy is one of the universal
human rights established by the Universal Declaration of Human Rights (UDHR), adopted
in 1948. This right in Europe was confirmed by the European Convention on Human
Rights (ECHR) in 1950. The ECHR provides that everyone has the right to respect for
his or her private and family life, home and correspondence. Interference with this right
by the authorities is forbidden, unless the interference is in accordance with the law and
there is an important and legitimate public interest and is necessary in a democratic
society. The UDHR and the ECHR were adopted much before the start of computer era,
the Internet and the information society. New information technologies have improved
the quality of life of each individual, but also created new risks to the right to respect for
private life. In response to the need for establishing rules governing the collection and
use of personal data, a new concept of privacy rights has emerged in some legal systems
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in the form of so called the right to information privacy and in other legal systems as the
right to information self-determination. This concept has led to the development of a
particular right to the protection of personal data. The paper discusses issues related to
understanding the relationship between the right to respect for privacy and the right to
the protection of personal data.

Keywords: right to respect for privacy, European Convention on Human Rights,
Charter of fundamental rights of the European Union, right to protection of personal data.
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Mp Anppej Dunurenckn'

BPEITHOCT IIOJATAKA O JIMYHOCTU

Caxerak

ITomary o IMYHOCTY HeCYM/BUBO MMajy CBOjy BpeHOCT. OHa ce ofpebyje
ca IIPaBHOL, MOPAJIHOT M €KOHOMCKOT cTtaHoBuiTa. ['/IIIP Kao KpoBHM 3aKOH
0 3alITUTY IofaTaka o mmyHocTu y EY je 3abpanno ynorpeby mogaraka o
JIMYHOCTY 6e3 IIPaBHOT OCHOBA U HBUXOBY 3710ynoTpeby. MopalHy 3aKoH je
JlaHaC II0cTao 6e3HaYajaH, a CAMOIIPOMOLIN]ja, MHAYCTpYja 3abaBe, KOHPOpMI3aM
" HOBaI| ToceOHa BpeHOCT. EKOHOMCKa BpeTHOCT IofaTaka O IMYHOCTH TI0
MHOTUM MHAMKATOpUMa II0Ka3yje fa Cy IOjeSUHLM 3a MaJo HOBLA CIIPEMHN
fla IPOJiajy CBOje MofjaTKe Kao 1 Jla HUCY CIIPeMHM Jja IU1ate ja 6u ce mopamm
3AIUTUTUIN, JOK KOMIIaHMje U TP)KUIITE 3HaYajHO BUIIE BPEAHY]y IOJATKE O
JIMYHOCTH. 3/10yIoTpe6a, KOMIIPOMUTAIIMja, ITPOJiaja IofaTaka Hoce ca co6oM
pU3UKe, KOjMX I10je IMHLM HUCY CBECHI.

Kmbydyne peun: BpegHoCT nmogaTtaka o nuu”octy, IITIP, Mmopan u
IPUBATHOCT, €EKOHOMCKA BPEIHOCT I0JaTaKa O IMYHOCTY, IIPaBO 3aIUTHATE
mmojaTaka o IMYHOCTI.

1. YBop1

Tpenn xopuithemwa MHTEpHETa U YOIIIITE MOJEPHUX TEXHOJIOTHja 00YXBATHO je CBe
obmacty >xuBoTa. Ca ipyre cTpaHe yOp3aHM pasBoj TEXHOMNUIHje HOBEO je 1o MoryhHoCTH
KoMepLjanusanyje nofaTaka o IMIHOCTU. [Jo KoMepuujanmusaumje nogaraka Moxe
nohu 3noynorpe6oM TexHomnoruje (Hp. KopunrheweM BIUeO HaI30pa, alaTa BellITadKe
VHTe/UTeHIje, UT/.) Kao ¥ CBeCHOM IIPOJIajoM IOfjaTaKa O IMYHOCTY Off CTPaHe I0jeIHAlIa,
Iip>KaBa, KOMIIaHNja, TpodecrnoHaTHNX NpofiaBalia ofiaraka o mryHocT. [lojemyamm Hucy
cBecHM MoryhHoCTH 3710ymoTpe6a 11 pusyKa y Besy ca KOMepIMjanu3anyjoM HofaTaka o
mmaHoCcTH. Ca HAaIlpeTKOM TeXHOJIOTHMje OBaj HeJoCTaTaK je cBe Behy, MOIITO TeXHMYKe
MoryhHocTM 1TocTajy cBe Behe, KoMIUIeKCcHMje 1 copucTuIpanuje.

3amTnTa nofaTaka o IMYHOCTY IIPEfICTaB/ba Ie0 YOBEKOBOT JOCTOjaHCTBA U HeToBe
cnobofie v IpMIIazia CBAKOM IOjefIHITY. Y3 TO 3aIITHTA IIOJATaKa je IIPU3HATa Kao JbYHCKO
npaso y 4z 8 [losemwe Esponcke yHuje o ochosHum npasuma ns 2000. rox.? IIpobnemarnka
BpPEeJHOCTH TOflaTaKa O IMYHOCTH je MyITUAMcIuIUIMHApHa. OHa ce MOXKe IIOCMaTpaTn

! AyTop je crio/bnu capagHuk Ha VIHCTHTYTY 3a yriopeiHo npaso y Beorpay.

% Charter of fundamental rights of the European Union, Official Journal of the European Communities, C
364/5, 18.12.2000.
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ca CTAaHOBUIITA eKOHOMMje (KoMepLyjanusanuje), punosoduje (eTnke) 1 mpasa.

IlaHac ce yecTo HaBOAY Aa cy nodayu Hagma 21. sexa! OBa M3peKa je ca eKOHOMCKOT
CTAHOBUINTA JEeMVMWIYHO TaYHA, jep aKO MOJATKe O IMYHOCTY IIOCMATPAMO Kao pecypc,
Kao Ha(Ty, OHU Ce MOTY UCKOPUCTUTH CBe TOKJIe TOf MX 1Ma. To ToBOAM 0 3aK/byuKa fla
he momaraka o mraHOCTM 6VMTH JOKIIE TOZI Oy/ie YOBeKa, a 1a He II0CTOj! 3aIIpaBo Ta Kpajiba
rpanuna y uckopuurhasamwy uctux. Ca MpaBHOT I MOPA/IHOT CTAHOBUILITA OBA M3peKa
HeMa aJIeKBaTHOT YIIOPHUIITA, jep IOjeAVHIM HeMajy KOHTPO/IY O TOME LITa Ce fielaBa ca
BUX0BUM Hoganuma. Crora cy 611/1a HeOIIXOIHa HOBA IIPaBIIa, KOja OV 3aITUTIIA TTOfjaTKe
o mmynocty. Ha HuBoy EY je msmebhy ocranor n u3 tux pasmora 2016.rox gonetra Onwma
ypeoba o 3awmumu nodamaxa o nuunocmu (IJIIP).* Ypen6a je modena fa ce mpuMemnyje
ox 25. maja 2018. roz. 1 uMasa je r/io6anHM yTUIQj Ha pa3Boj IpaBa 3allITUTe ITOfjaTaka
o mryHocTy. Y Cpbuju je Harpas/bena kommumnanyja IITIP koja je ycBojeHa y HoBeMOpy
2018. romuHe y BUAY HOBOT 3aKOHA O 3aIITUTY HofaTaka o mraroct (33I1J1), koju je moueo
Zia ce mpuMembyje of 21. aBrycta 2019.* Jeman of pasjora goHolIewma ypenoe je 6110 fja ce
HOjeAVHI[IMA BpaTy KOHTPOJIA HaJl lbUXOBMM Hopanyuma (mpeam6yna 6p. 7 IIIIP). Victo
TAKO HAIIPaBJbeH je CUCTeM CaHKIMja, Koju 6u Tpebano ga omoryhn edpukacHy samrury
HojeiMHaIa of 370ynoTpebe mozjaraka o mraHocTin. Kommko ce y Tome ycmerno nokasahe
aHa/IM3a IIPAaBHOT, MOPA/IHOT U NIPAKTUYHOT ACIEKTa BPEJHOCTY MOJATAKa O IMYHOCTH.

3 Regulation 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation), Official Journal of the European Union, 2016/L119.

4 3aKoH 0 samTuTy IogaTaka o nuaHocTy, C. rracHuk PC, 6p. 87/2016.
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2. EkoHoMcKa BPpE€AHOCT NMMOAAaTaKa O IMYHOCTU Ca CTAHOBUIITA ITpaBa 1 MOpana

[Tocmarpano ca npasHor cranosuirra y IJIIP je perymncana omiura 3a6pana o6pade
nodamaxa o nuunocmu! Off Te reHepaTHe 3abpaHe IOCTOje a/lITEPHATYBHO HaBeJeHN
M3y3enu, Koju ¢y HaBefieH! y 4. 6 u 4. 9 I'ITIP.

ONYIITEHOCT O0pajie moJaTaKka o .
flomy P JomymiTeHOCT 06pajte 0OCeT/BUBNX NMOAATAKA (FeTa/bHMje BUK

qn.}zuc;f“;cl?};[ﬂP tabeny 2) wi. 9 cr. 2 TITIP

e [IpucraHak e VI3puunt npucTaHak

e Heomxommoct wusBpurera/|e Ob6pagamomarakay 06/IacTy paja, 3allOIbaBaba I COLjaTHOT
UCTIyIbelha YTOBOpa ocurypama

e 3akoHcKa o6aBesa  oOpaje|e 3amTuTa XMBOTHMX MHTEpeca IOjeMHALA, KaJla HUCY Y CTAkY
rojaraka Ia Jajy IpUCTaHaK

e 3amrTuTra XXMBOTHUX MHTepeca|e OOpaja mojaTaka WwiaHOBA MM JIMIA KOja Cy y KOHTAKTY ca
TojeiuHaLA ¢doHpanujaMa, yIpyKemyMa, HelIpOQUTHIM OpraHusalujama

e JlcmymaBame 06aBesa y jaBHOM
UHTepecy

e JlernTUMHNI HHTEPECH PYKOBAOLA
nnu tpeher nuia

Obpaga nogaraxa, Koje /Iuije OIUIIEFHO caMo 06jaBIIO

OcTBapuBame 1papa Mpef CyAoBMMa

JaBHU MHTEpeC y3 ITocebHe 3aIITUTHE Mepe

IIpeBeHTMBHA MefMIMHA, MEOVIIMHA pajia, 3APaBCTBEHA U

COIMjasIHa 3aIITUTA

e JaBHO 3[paBjbe, 3aIUTUTA Of IIPETHN II0 3APaBJbe, TEKOBU U
MeIVIIHCKA CPEeACTBA

e ApxuBupame y jaBHOM MHTepecy, 3a HoTpebe HayuIHOT MK

VICTOPYjCKOT MCTPa>KMBaha, CTATUCTIYKE CBPXe

Ta6ena 1: JonymreHoct o6paje mogaraka o muaHocTy wi. 6 u 9 IIIP

3abpaHa obOpajie IoflaTaka O IMYHOCTU CaMMUM TMM IIOfjpasyMeBa Jja Cy InLa
3amTrheHa 3aKOHOM OJ HEOCHOBaHe o0pajie HBIUXOBUX Nofaraka. Takobe sakoHcka
3allITITA Off 3/10yHOoTpebe mofaTaka o 1m4HoCTH (eHr. data breach) n HeocHOBaHe oOpaze
npensubeHa je mexanusmom Kaxroasara (HoBuaHe KasHe 1o wi. 83 I[NITIP) ox cTpane
pery/IaTOpHUX Te/la 3a 3aLITUTY MOfjaTaKa ¥ MOryhHOCTH ITOJHOIIekha TPUBATHIUX TYXXOU
norol)eHNX IojeAyHAaIA MIpe] CYJOBMMA 32 HAaKHAJy MaTepujaaHe VI HeMaTepujamHe
mrere (w1 82 IJITIP). IlojenmHum Koju cy norobeHn 310ynoTpe6oM BbIXOBMX ITOJATAKA
MOTY JjaK/le caMy Jla 3alTHUTe CBOje IIPAaBO Ha 3aIUTHUTY IOAATaKa O IMYHOCTH, & MOTY
Takohe OCTaBMUTY Pery/IaTOPHMUM Te/luMa 3a 3aLITUTY MOfIaTaKa fIa OHA II0 CITY>KOeHOj
JLy>KHOCTY MU TI0 TIPUTY>KOU 3aIUTHUTE HUXOBA IIPaBa.

ITocroju jom jemna moryhnoct y un. 80 I'ITIP, kojy Hucy cBe fip>kaBe WiaHNIIE
EY ycBojune (Hnp. Ayctpuja Huje), da nozohetre nojedunue 3acmyna Heko HenpogpumHo
merno, 0peaHu3auuja unu yopyxeroe y OCTBAp/BaIby IBIUXOBUX IIPaBa Ipef peryl1aTOpHUM
Te/INMa, IIPOTUB PETYIATOPHUX Te/la U Ipef CYJOBYMA.

Pasnuka namehy moryhHocTu 1a peryaTopHo Teo 3alITUTHU MOjefUHIIA U Jja
nojeayHal; caM cebe W y3 momMoh HempoGNUTHMX Teya, OPraHM3aIVjA VN YAPYKemba
3aIITUTH je Y TOMe, KoMe npunaodajy Hosuaua cpedcmea o0 nospede 3axoxa. Y ciydajeBuma
y KOj¥IMa peryaTopHO TeJIo IITNTH IoroheHe 1mojeanHIle U Kaja ofipenu KasHy, ogpehena
Ka3Ha 3a Kplllerbe 3aKoHa ce Bpaha y 6yiiet n npunaza gpxasu. [lojennHiy Hemajy HumTa
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off Tora, ocuM MopainHe catucdakuuje! MehyTum, ykomko nojeguHimy camu mwm y3 nomoh
OpraHM3aluja Koje UX 3acTyIajy OCTBape IpaBO Ha HOBYAHY HaKHAZY Ipef Cy[oM, Ta
CyMa MpuUIaJja UCK/bY4IMBO HbIMA a He IPXKaBU. Y OBUM CTy4ajeBUMa MaMO IUPEKTHY
BPETHOCT TI0flaTaKa O IMYHOCTH 3a IoroheHe mojennHIe.

[IpaBo Ha 3aIITHUTY MOfIATaKa O IMYHOCTY Ce Hajasy jour npex BehuM n3asosuma
Hero IITO je caMa 3/10ynoTpeba TeXHO/IOTHja U Kplilewe 3akoHa. To je adpupmucame
Hecno60ie, Koja IIpeficTaB/ba M MOTYhHOCT TproBama cI0000M, IITO 3HA4M fia je cnobopa
Ha ntpopajy. Ilojenuuany ce Hamase pey BeMKUM M3a30BMMa, jep Cé MOTY 3allUTaTy — 3aLITO
JaTy HOBAll, OFHOCHO 3aILTO y3€TI HOBAL Of TIOflaTaka? Y JaHallbeM KaluTaTUCTIIKOM
CHUICTEMY je jefHOCTaBHO CBe Ha ITpojajy. [1ojaB/byjy ce HOBe BpeJHOCTM Ha TP>KUILTY KOje
JI0 cajia HICTe MOIIM fla KyIIUTe 3a HOBall. Y MOJEPHOM CBETY OHaj Ko ofpehyje kommko
HelTo Bpeny je HoBal,. Ca Ipyre cTpaHe TPXKUIIHA eKOHOMUja Kaxke 1a ofpebhena cTBap
BpefiV OHOJIMKO, KOJIMKO je KyTIall CIIpeMaH /ia je IUTaTi. BpegHocT nojaTaka o IMYHOCTI
JaK/Ie cCaMUM TUM BpeJyu He OHOMMKO KOMMKO JIMIE Ha KOje Ce IOMALM OJHOCEe JKeln
Jla TIpOfia Te IIOAATKe, HEro KOMMKO je Kymall cIIpeMaH Aa ux Iatu. Iloce6Ho kxana je
HEIITO HeJIera/Ho, caMa IieHa je Beha, momTo je moHyga Mama. MehyTnm, nocroje Heke
BPEHOCTH Koje He MOTy miu 6ap He 611 Tpebaso ja MOTy fia ce KyIle 3a HOBAIl — JbY[CKIX
oprauu, xxuBa 6uha uta. [Togary o mmaHoCTH ce Takobe Hamase y ToM fomeny. ITocmoje
cumyauyuje y K0joj je Heuirno nOmnyHo 71e2aamo, anu y UCmo epeme nomnyHo HemopaaHo.
YsMmuMO cuTyanujy fia je mpofaja rnojaTaka O IMYHOCTY IIOTIYHO 03BOJ/bEHA, IUTAME
PM3MKa, BYACKOT JOCTOjaHCTBA 1 TTOC/IEANIIE TI0 0c0be OCTaje OTBOPEHa.

Caefony cMO OTpOMHE IIONY/TAPHOCTY PUjaIUTH IPOrpaMa KOj/Ma je Y0BEJaHCTBO
006MaHYTO f1a ce CaMo pajiyi O PeBUjI MPOCTAKIyKa U MeiujcKe mpocTutynuje. Ilopen Tora
IITO IIACUPAjy, PUja/IUTH IIPOTPAMM HaM IOHOCE VI HOBM KY/ITYPHU 00pasal 1 MOpan y
KoMe ce apupmuiie 24 yacoBHU Hafi30p. CBe OHO LIITO CMATPaMo Jia je IpUBaTaH MOfjaTaK
U Y IPMBAaTHOM >XMBOTY Tpebajio O 3alITUTH Of Ipofaje y peaHoM cBeTy. [Ipobiem
HACTaje OHJIa, Kafla johe 10 CyTeCTMBHOCTY M Y CUTYaljaMa Kaja 01 /by Koju MHade
HIICY OM/IM CTIpeMHM, TIOYe/ TTIOfaTKe O IMYHOCTY A IPOJAjy U Jia ce MAeHTUDUKY)Y ca
OKOJIMHOM. 3aTO ITPMMEP PUjalUTH IIPOTrpaMa CIIajja y CBECHY IIPOJiajy IOfATaKa O IMYHOCTI
U IPUBATHOCTY Off CTPaHe Y4eCHMKA PUja/IMTH IPOrpamMa. Y OBaKBUM IIPOTPaMIMa IMaMO
CUTYaLUjy penamususatuje npusamuocmu, Koja JOBOLY 0 IpobieMa jja Jbyy IIOMICIIe
U IOYMESY JIa YCBajajy Taj MOJIe/ IIOHANIaba IIO3HATUX IMIHOCTIL. VI3 TuxX pasmnora cy bynn
CIIpEMHM JIJa MACOBHO OTKPMBAjy CBOjy IPMBATHOCTH ¥ IIOJATKE O IMIHOCTH, KOje MHaYe
He 611 O1In. AKO ITO3HaTe TMYHOCTU MOTY fia 10 Te Mepe OTKPUjy CBOje HajUHTUMHIje
HaBJIKe, pa3MuIIUbaba 1 Oyny npahene 24 yaca, 3a1ITo TO He 611 MOI/IV M OOVYHM byfu!?

[Ipyru mpuMep 3aKOHCKe JOIYIITEHOCTY 611 6110 KOHCTAaHTHO CHUMAtbe 60 KamMepoM.
Panu ce o cnyuajy jenHe feBojke nog umeHoM Ilenndep Punrnn (cmy4aj [lenn Kem), koja
je'y cBojoj cobu MHCTampata KaMepy, Koja je CHUMasa HoH-cTon 24 daca.’ OHa je >xenena
fla CBMMa IOKayke H-eH CBaKOJHeBHM KIBOT. [loc/ie n3BecHOT BpeMeHa ffo61jaa je mopyke
U 3aXTeBe Of] MaHUjaK, []a OHa pajiu IIpeJi KaMepOM OHO IITO 3anoBefie. Taja je nck/pyunna
kamepy. [Iocne Hexor BpeMeHa je IIOHOBO YK/by4l/Ia KaMepy U IIOpef 3aXTeBa I IIPETHU

% Jennicam: The first woman to stream her life on the internet, https://www.bbc.com/news/magazine-37681006,
9.05.2020.
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MaHyjaka. Ha nuTame 3amiro je To ypajuia, oaroop je 6mo ja ce ocehasna ycambeHo.

[Tocnennua HaBeIeHNUX IpKUMepa je AUpeKTaH ryburak cnobope, Hamaj Ha
DOCTOjaHCTBO IMYHOCTY U IIpaBa Ha 3alITUTY MOfAaTaKa O IMYHOCTU KaO OCHOBHOT
’byACKor mpasa. IlojenyHiy Koju ¢y y iuneMu, fa I UM Ce HEIlITO JIOIIe MOYKe JOTOOUTHI
ca ynorpe6oM BUXOBUX IOfjaTaKa, fa /M YOIITe IMOJAIY MOTY OMTI 3710yIOpe6/beH,
Tpeba fa ce 3amUTajy KOji1 Cy TO pU3UILY, KOjU UM TIpeTe. [[pyrum peunma, mra To MO>Ke
Jla IM Ce JIOTOJIM, aKO IIPOJIajy CBOje IOAaTKe O JIMYHOCTY MIN YOIILITe Koje cy Moryhe
HOBpefa mojaTaka o mmyHoctu. Oprosop Ha To murame Aaje IIITP. Ocum Tora Tpeba
UMAaTH Y BUAy fia HaBeJeHV PU3NIY HICY KOHAYHI, I1a je Tako Moryhe fa mocroje jomr
HEKI KOjU HUCY HaBeleH! Y Tabesn.

OmnacHoCT 10 NojeguHIIe

Ilpeam6yna 6p. 75 IITIP Tpumepu

JvickpuMuHanuja

Kpaba upgenturera

IIpeBapa

Dunancujcku rybuTak

HItera 3a yrnepn

[yburak noBep/pMBOCTY HOJaTaKa 3alITHNeHNX MOCTOBHOM
TajHOM

HeosnamheHno ykupame nceygoHuMmu3anuje

e JIpyra sHayajHa eKOHOMCKaA IITEeTa

Pusudka, MaTepyujaaHa
M1V HEMATEepUjajiHa IITeTa

e YckpaheHocT y ocTBapyBamy IpaBa 1 c1o60a MM Y KOHTPOJIN

Orpannyeme mpaBa .
CBOjUX ITOJATaKa O JIMYHOCTH

PacHO my eTHMYKO IOPEKTIo

IlomuTnyka MUIbeba

Bepcka mmn ¢pnnosogeka yBepera

YnaHCTBO y CMHIAMKATY

TeneTcku momarm

ITomauy 0 37paBCTBEHOM CTalby

ITomaum 0 ceKcyamHOM >KUBOTY

bromeTrpujcku moganu

ITogay 0 KpMBUYIHNUM OCyfamMa ¥ KPUBUYIHNM Jie/IMa

OceT/puBH ITOFALI

Amnanusa win npegsubare acriexara y Be3u ca y4UHKOM Ha IIOCTY
ExonoMcko crame

3npaBibe

JI4He CKIOHOCTY W MHTEPeCH

[ToysganOCT Wiy MOHAIIabe

JIokauuja Wi KpeTame

IIponena mmynnx
acnekata (mpoduincame)

[Tomany yrpoxkeHux (TpyAHNULIE, MHBAIU/N, 3aIIOCTIEHN UTH.), 4
noce6Ho fele
e Benuku 6poj nmuua obyxsahennx ob6pagom

IToceb6HO yrposxeHa nuua

Bemmku 06uMm

o Bennku 6poj mogataka o6yxsaheHux obpagom

Ta6ema 2: Pusumu mo mojefuHIie y Be3u ca 006pajoM nogataka o TMIHOCTH
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3. EkoHOMCKa BPETHOCT IMOJATAKA O ITNYHOCTN Y IPAKCH

[Tomauy o MMYHOCTM IOpeJ, MOPAJIHE U IpaBHE BPEHOCTH, IMajy CBOjy BPEIHOCT
U 3a KOMITaHUje, IpyKaBe U II0jeMHIe KOjU JKele JIa TPTyjy ca IMOofalMa O TMYHOCTH.
ExoHOMCKa BpeIHOCT IIOflaTaKa O IMYHOCTHU CE CACTOjU Off 4 elleMeHTa:

. BpegHocT nopataka o IMYHOCTU KOJ HpO(beCMOHaHHe TProBUHE IOJAIIMIMa,

. BpemHoCT mofaTaka o IMYHOCTY 32 KOMIIaHMj€ U rorohene II0jeMHIIE,

. BPEJIHOCT ImogaTaka O IMYHOCTU Ha I_LpHOM Tp)KI/I]J.[Ty IIogaTaKa Ha €HI. dark net—u,

. BpegHocT mogaraka o mMYHOCTM y BUAY JocyheHe HakHaje MaTepujaaHe WIN
HeMaTepujaiHe IITETE M U3 MPAKCE PETYIATOPHUX Te/a 3a 3alUTUTY IOflaTaKa
U CYZICKe ITpaKce.

W N

Bpeonocm nodamaxa o nuuHocmu 3a mpeosue, Koju ce 6aBe IpodecroHaTHOM
TPrOBMHOM IIOfIAI[VIMA je jeflaH Off MHAMKATOPa BPeHOCTY MofiaTaka o In4HoCcTU. OBaj
eIeMEeHT Ce OIHOCK Ha CeT IOfIaTaKa VIV/Y afjpeca ¥ OCTa/IuX IOofaTaKa, Koje Ipofajy
npodecroHanuy Tpropuyu noganyma. Ilena opux nogaraxa ce kpehe nsmehy Hekommko
LIEHTH U 55 eBpa.

ITena no ceTy mogaTaka Ob6jaurmerne

Oxo 1 eBpo Cxym mogaTaka o HeKoj ocob6u ca Buire og 30 o6eexja

Ho 0,5 eBpa/pmonapa Cer rmogiaraka ca agpecama (MMeHa, yIuiia, IOUITAHCKI 6poj)
0,7 fonapa Pestarpja u HOfaIy O IOKALWjH jeHOT OUIVKIIVCTE

Jlo 2 eBpa/monapa JlaTym pobema
10 fonapa Mo6WTHY HOfaly KOPUCHNKA 32 TOAVHY HaHa

ITo 55 espa/nonapa YKyHaH. ceT TofaTaKka 0 HeKoj ocobu (maTym pobema, ajjpeca, KpenuTHa

JCTOpMja)

Taberna 3: BpegHOCT mojaTaka o IMYHOCTY KOf, MpodecoHaTHIX TProBana Noganima o cety nogaraxa’

[Tpema uctpaknBamwy 13 2014. rognHe mpodecroHa HN TPTOBIY ITOAALMA
IPUXOIOBa/IN Cy IO ceTy nogaraka 0,86 espa. [oguimy npruxoy of Ipojaje mogaraka
0 MMYHOCTH 610 je y mpoceKy 12 eBpa rogmiime. VI3HOC yKyITHOT KMBOTHOT IIMK/Iyca
noyjiaTaka o IMYHOCTY KOju ce Mory uckopuctutyu (30 rogyna) 611 JOHOCYO TIPUXOJ, Of
368 eBpa 1o ceTy nopaTaxa.’

CaepoLy cMO J1a Cy JaHaC MHOTOOpOjHe KOMITaHNje CTBOPUJIE CBOje NOCI08He MOOerie,
KOje Y CBOjOj CYLITMHU MMajy KopuIIheme MofaTaka O IMYHOCTY KA0 OCHOBHY YCIIYTY.
OBy 0CHOBHY yCIyTy KOMIIaHMj€ Pealn3yjy Ha Ha4MH, INTO MM KOPUCHUIIM YCTYIajy CBOje
HoflaTKe O IMYHOCTHU. TaKo /1071a3MMO J10 TpaBHe CUTYalMje [ja KOPYCHUIIM KYITyjy CBOjUM
nopaiyMa ogpeheHe cepBuce Ha UHTEPHETY U IMaMO 8Pe0HOCH NO0AMAKA 0 IUHHOCIU 34
komnanuje Ha Tp>xuinTy. Komnannje kao mro cy ®ejcoyk, I'yr, Tsurep, VincTarpam cBoje

6 Palmetshofer, W, Semstott, A., Alberts, A., Der Wert personlicher Daten, 2016, str. 17.

7 Goldhammer, K., Wiegand, A, Okonomischer Wert von Verbraucherdaten fiir Adress- und Datenhdndler,
2017, str. 83.
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IIPUXOJE OCTBAPYjy MCK/bYUMBO U3 MCKOPUIITaBalba IoflaTaKa O IMYHOCTY KOPUCHMKA.
13 Tora ce MoxKe fohu [10 TOAMIIbET IPUXOfjAa IO KOPUCHUKY T3B. IIPUXOZA IO CETY
KOPMCHMYKMX ITOflaTaKa.

Tpuxon o xopucuiuky Kommnanuja OGjammerme
y fonapuma
7 Dejcoyk 3a gpyru kBapran 2019. roguHe
6 Excriepruan | TprosyHa nogamyma KOpMCHMKA, KPEIUTHU PEjTUHT
38-45 Iyrn ITpuxop o aktuBHOM KOpucHMKY I'yria 2010-2015
5 Teutep JInumranyja of 1 gonmapa 2011.r. o 5 gomapa 2015.1.

Ta6ema 4: BperHOCT MolaTaKa O TMYHOCTH HAa OCHOBY IIPOCEYHOT MPUXO/A 10 KOPUCHUKY®

[Ipema npouenn bocmon Koxcanmune epyne roguiba eKOHOMCKA BPETHOCT
nopiataka o mryHocty 3a EBpony he y 2020 usnocui oko 440 eBpa 1o oco6m.

Bpeonocm nodamaka o nuuHocmu 3a nozohere nojedurye (uia Ha Koje ce MOfaLu
OfIHOCE) Ce TIpOolLielYje 13 YIIa ojefuHala U BIXOBe CIIPEMHOCTH 3a IIPOfIajOM CBOjUX
nopataka (enr. Willingness to Pay - ;\WTP®) unu fa npenecy npasa xopuirhema. llena
oBux moparaka ce kpehe nsmehy 15 u 100 eBpa 3a ceT mogaraxa.

ITena O6jaimemne
15 eBpa KonrakT nogamy (nme, mpesume, ajpeca, e-Mans, 6poj renedona)
19 eBpa IMopamy ca Pejcbyka (MMe, IpesyMe, O CTPAHUIIN, TajM JIajH)
>100 eBpa 3a CBaKyM e-Manjl, JIOKAIjy, ICTOPI)Y IpeTpaXkiBarba y Opaysepy

Ta6ema 5: BpegHoct nmogaraka o mmanoct mo WTP?

WTP npuctyn ce KopucTy 1 Kajia ce XKey M3padyHaTH LieHa yCIyra 3a cepBiuce
Koje KopycHMIM mnahajy myTeM cBojux mojjaTaka 1 KOMMKO Cy KOPYCHNUIIM CIIPEMHM fla
IJIaTe CBOjUM MofanmMa. Y CIydajeByMMa Kajja KOPMCHMIM Tpeba fla IyIaTe MojanyMa
cafip)XajyMa KOMyHUKalije, TOKalMjCKUM TofaljMa, IofaliMa CBOjUX MHTEPHET
IIpeTpakuBamba, OHM Cy CIIPEMHIU Jja IIJIaTe BeOMa Ma/IIM M3HOCUMa.

Ilena OGjaimerne

1/3 KOpMCHNKA OHJIAjH IIaTGOPMU 3a KYIIOBUHY je CIIPEMHO Jja IUIATH BIIIe Of 1

1 eBpo ;
P eBpa, ia He 61 6mn y o6aBe3u 1a HaBexy 6poj cBOr MOOVITHOT TesleoHa

15 eBpa ropuume | CipemHOCT 32 riahame, a 61 e-ManoBy 6y 3amtheHn

Ilena xopuuthema VPN cepBuca, Kako Ou ce Taxupaja mocera Be6 cTpaHuIaMa

Okxo 5 eBpa MeceyHO
U YKJIIOHMO U3BOP IOJaTaKa

CropemHocT 3a mnahame kako 61 ce 3amITuTO TemeOHCKU OpOj IPUINKOM

Okxo 1 eBpo
KYIIOBJHE Kapara 3a 610CKOII

Ta6ena 6: Cnpemuoct 3a mahame kako 6u ce samrTurTuan nogamu o muranocru WTP!

8 palmetshofer, W,, Semstott, A., Alberts, A., Der Wert personlicher Daten, 2016, str. 17.
° Palmetshofer, W., Semstott, A., Alberts, A., Der Wert personlicher Daten, 2016, str. 15.
10 77.;

Ibidem.
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Bpeonocm nodamaxa o nuuHocmu Ha upHom mpxcuwimy nooamaxa ( eHr. dark
net-u) je jouI jeflaH MHAVKATOP €KOHOMCKe BPeJOCTH MOflaTakKa O MMYHOCTH. Tako je
Moryhe Ha IIPHOM TP>XXMIITY KYIIMTH CeT NOfaTaka 3a neHy usmeby 4 n 10 gomapa, xoju
MOTY MOCTY>KUTHU 3a Kpaby mpieHTHTeTa M KOjU HOpeJ IMeHa 1 Ipe3UMeHa, Cajpke 1
IaTyM pobema kao 1 afipecy npebuBanuinTa (Ha3uB 3a OBe 4 BpcTe ofaraxa je ,,Fullz).
3a ¢puHaHCHjcKe MOAATKe je MOTpeOHO M3BOjUTH 10 65 fomapa.

Iena O6jammemne
10 gonapa ITomany o kpepyTHUM Kapuiama u Fullz w3 o6mactu npysxama ycnyra
4 nomapa Fullz 3a ucmmaty ca 6aHKapcKuX padyHa
860 momapa EY/A3uja/YK noganu o kpegutaum Kaprunama / Fullz
30 monapa Fullz, 6poj colyjamHor ocuryparma 1 gaTym poberma

Ta6ena 7: Hacymmuna npo6a 3a Fullz nene na dark net-u usspmena 2019. r."!

HoBy pumeH3njy eKOHOMCKOj BPeJHOCTY MOfAaTaKa of nodyerka npumene I'IITP
laje M cyocka npakca u npaxca pezyniamopHux mesna 3a 3auimumy nooamaxa EY 3a cee
Komnanuje unu opzaue énacmu (yoruTe pyKoBaolle), KOju KOMepLujannsjyjy nojarke
CBOjUX K/IMjeHaTa, YIAHOBa, 3a1Ioc/IeHnx. Pajy ce o MoryhHocTH MojemHana ja octeape
HaJIOKHa/ly MaTepujaJHe NI HEMaTepyjaiHe IITeTe.

Y mapty 2020. roguHe XOMaH[CKO PEry/JIaTOPHO TEIO 3a 3alUTUTY II0/laTaKa je
KasHuIo TeHucky cases ca 525.000 eBpa, jep je Mpofla0 MapKeTMHIIKMUM areHLMjama
nopatke o auyHocTy o 350.000 cBojux uaHosa. ITogany Kao WITO Cy: MMe U IPE3UME,
agpece, o npociehenu cy 6e3 npucraHka YWIaHOBa caBe3a. MapKeTUHIIKe areHuuje
Cy ce obparuie YIaHOBMMA CaBe3a Iy TeM IOIITe VI Tene(OHCKH Y CBPXe IMPEKTHOT
MapKeTuHra. PerynaTopHo Tefo je 0oBo NoHalame TeH1MCKor caBesa OKapaKTepycano Kao
kpuewe wi. 6 [JITTP (HemocTojame npaBHe OCHOBe 00pajie ofjaTaka) 1 Kplieme Haderna
obpaye nmopataka o muyHocty wi. 5 [IIIP. KoncratoBaHo je fa je eenepanqo npooaja
nodamaxa o TUMHOCMU He003680/beHa be3 npucmanka nozohenux nuya.'> Ysumajyhu
y 063up BUCKMHY KasHe U 6poj moroheHnx nmia, Moxke ce 3aK/bYYUTH JIa je BPeFHOCT
mojaraka o JIMYHOCTHU II0 4YiIaHy caBesa 1,5 eBpa. Morno 6u ce takobe pehu fa je
perylIaTopHO Teno KaKmapajyhyu TeHncky capes 3ampaBo NPOLEHNIO ¥ MaTepujaaIHy
BPEIHOCT Y CMUCITY LITETe, KOjy OM eBeHTya/THO MOTAo fla CBaKM IToroheHy 4iaH caBesa
3axTeBa of] TeHMCKOT caBe3a y IOCTYIIKY HaKHajle ITeTe. PeryaTopHa Tena sa 3aliTuTy
nozilaTaka 6y MorJIa IIOCPeHO Ja yTU4Yy Ha JoCyheHe HOBUaHe Ka3He 3a HAKHA/Y IITETe,
jep OHe MOTY IIpeJCTaB/baTy OCHOB 32 BPEJHOCT MOflaTaKa O IMYHOCTH.

[la oBa TBp/Hba TOCTOjM KA0 MOTYRHOCT Y IpaKCH ITOKA3a0 je ¥ CTyvaj ayCTpyjcKe
ITomrTe, KOja je Ka>KH-€Ha Of CTPaHe PETy/IaTOPHOT Tefa 3a 3alITUTY IofaTaka AycTpuje ca
18 Munmona eBpa 360r npocnehuBama nogaraka 2,2 MIIMOHA KOPUCHUKA TIOTUTUYKAM
napTujaMa 1 npoduncama y monntidke cpxe. [Tomrra je y3 momoh nmogaraka kao mro cy

" Gray, L, Pricing Analysis of Goods in Cybercrime Communities, 15.10.2019, str.2.

12 OptyKa XOaHICKOT PETy/IaTOPHOT TeJla 3a 3alITUTY Iofaraka of 20. aerem6pa 2019. rofiHe Ha XO/TAHCKOM
https://autoriteitpersoonsgegevens.nl/sites/default/files/atoms/files/boetebesluit_knltb.pdf, 4.5.2020.
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UMe Y TIpe31Me, ajpeca, IoJI, TOfVIHE IIPOLiebBaIa apMHUTET KOPUCHUKA Ka ofpeheHoj
naptuju. Ilo ncTom npuHLUMITY Kao 1 y ciny4ajy TeHMCKOTr caBesa eKOHOMCKA BPEHOCT
nopgaTaka 6y 611a 1o norobhenoj oco6u 8181 espa. Y Be3n ca 0BoM ofryKoM je OCHOBHM
cyn @enpxupx (LG Feldkirch) 7.8.2019. rognne mocymuo HadokHady Hemamepujante
wimeme y usHocy of 800 eBpa jerHOM noroheHoM mojepyHIy. ,dumbeHNIa [1a je Ty>KeHN
(ITomra) mopaTke afBoKara ButeHcoHna o apuHMTETY Ka ofjpeheHoj monnTmndkoj maptuju
0e3 mweroBor mpucraHka u nadpopmanmja o Tome obpahusasa, onpasjaBa HaKHaIY
HeMmarepujanHe mrete”. Cyn DengkupX je KOHCTATOBAO U fia Ce paay 0 06paau moce6Ho
3amTrheHnx 1 0CeT/PUBMX IOAATAKA O IMYHOCTH KAO IITO je HOMUTUYKO MULUBEE 13
uy1. 9 IITTP. Cyx je Takobe KOHCTaTOBAO fia ,,IPWIVIKOM IIPOJaje MOAaTaKa O IMYHOCTH
BIICOKA 6Pe0HOCIN HAOOKHAOE Luiterme Moxe Oumu onpasoana u 0a uimema moxe Hacmamu
u3 came HeocHosaue obpade nooamaxa o nuunocmu "> Mebytum, Bumm cyn VMHcOpyk
(OLG Innsbruck) je 13.2.2020 mOHMIITHO OITYKy IMpBOCTeNeHOr cyAa OCHOBHOT Cyfa
®enpxupx (LG Feldkirch) u omny4uno ma nmorohenoM mojennHIly He mpuIaza npaBo
HaKHaJle HeMaTrepujaiHe ITeTe. Pasyior 3a yKujame oBe Ipecyse je 0 MULIbEnY Cyaa
nia nozoheru nojedunay, Huje doxasao 0a cy my nospehena oceharoa, npae snauajrocmu (0a
je ma obpada 3HauajHo ymuyana Ha rweed) u 0a je 3aucma ocemuo owmehere. CaMum
TUM HMje OCTBAapMO IIPaBO Ha HaKHaJy HeMaTepyjalHe mTeTe. Y KOHKPETHOM CIydajy
10 MUIIUBERY CY/a je morohenu noxxuseo oxpeheHy cMeTwy, koja Huje 3HayajHa. [la 6u
ce JOCYAV/Ia HeMaTepyjaiHa LITeTa HEOIIXOJHO je [ia »je 3aicTa HaCTYIM/IO IIOBpefa
ocehama omrehenor. CBaka noBpefa 3alITUTe MOfjaTaKa O JIMIHOCTY MOXe JIOBECTU
710 MaKap ¥ KpaTKOpPOYHOT HeraTMBHOT ocehaja Kop morobheHnx mojenuHana, anu ce us
TOTa He MOXKe 3aK/byYMTH II0 ayTOMAaTU3MY, ja y CBAKOj CUTYalVji HACTYIa IIPaBO Ha
HaKHa/ly HeMarepujanHe mreTe ' JemaH of 3ak/pydaka cyzna je u ga omrehenn oBom
IPWIXKOM MOPa Jia IIPeTPIN HeloCTaTaK, Koju 300T CBOje TeKVHE IOBOMIY [0 HapylIaBamba
uHTepeca nojeguuua. Cama HadokHaoa Hemamepujanne wmeme wi. 82 TIIIP He mosce
6umu noucmosehena ca kpuservem IJ]IIP. Tpeba MMaTi y BULLY [1a Ce OBaj CIIy4aj OHOCHO
Ha HaKHaJ/ly HeMaTepujaiHe IITeTe, a Aa 611 MCTU MOCTYIIaK MOrao Aa Oyfie 1 110 3aXTeBy
3a HaJOKHa#y MaTepujanHe mreTe. O yjeflHA4Y€HOCTH CYACKe IIPAaKCce [0 OBOM IUTAY
rOBOpeE I OCTaJIe OJTyKe CyHOBa.

Bpxosuu cypn Ayctpuje (OGH) mocyano je HakHaJy HeMaTepujajHe HITeTe y
usHoCy of 400 eBpa Mece4HO IIPOTUB MOC/IOAABIIA, 360r npahewa pagHuka myrem GPS
cucTeMa MHCTAIMPAHOT Y IOCTIOBHOM ay TOMOOMITY pajHuKa. " Vako ce pafyio o KpIiemy
paZiHOIIPaBHUX HOPMIM, CYJ je Ka0 OCHOBY 3a KaKibaBame y3e0 U IpaBa TMYHOCTI U3
rpabanckor 3akonuka (¢l. 1328a ABGB). IIpac snauajuocmu je yTBpheH kao u 3HauajHa

13 Ocnosuu cyn ®emmrupx (LG Feldkirch) 7.8.2019. roquse, omptyka 6poj 57 Llr 30/196 — 15 Ha HemaukoM,
https://www.addendum.org/files/uploads/2019/10/Urteil-LG-Feldkirch-O%CC%88sterreichische-Post-AG-
anonymisiert-online.pdf. 06.05.2020.

" Bumm cyy Unc6pyx (OLG Innsbruck) 13.02.2020, omtyka 6poj 1 P 182/196 na nemaukom, https://www.
dataprotect.at/2020/03/06/post-schadenersatz/, 06.05.2020.

15 Bpxosuu cyn Aycrpuje (OGH) 22.01.2020, omryka 6poj 9ObA 120/19s, https://www.ris.bka.gv.at/Dokumente/Justiz/
JJT_20200122_OGH0002_0090BA00120_19S0000_000/JJT_20200122_OGH0002_0090OBA00120_19S0000_000.
html, 9.05.2020.
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HenpujamHocm Kojy je pafiHUK IIPOXXMBEO, MOIITO Ta je MOC/IofiaBall BUIIe IyTa MUTA0
3allITO TaKO KaCHO Jjo7asy Kyhu.

Bumn cyn dpespen (OLG Dresden) je y npecynn op 11.06.2019 y Be3u ca HUCKOM
(6araTesHOM) IITETOM KOHCTATOBAO, 1A He Tpeba HaJOKHAJUTY HeMaTepujaiHy 6aratenty
IITeTYy IPWINKOM TyMadema IojMa mTeTe 1 edekarta ogspahama. Takobe, 3axTes 3a
HaJIOKHAJYy IITeTe He Tpeba yBaXKIUTH 3a CBAKY MH/VBIUJYaTHO IPETPIUbEHY HEIIPYjaTHOCT
6e3 0361/bHOT HapylllaBalba CaMOIIOy3/latba WM yIleia Heke ocobe. Mebytum, npyraunje
6u Mor7I0 ia 6yzie y cydajeBUMa y KOjuMa nocmoju nospeda npasa 3aumuime nodamaxa
0 IUMHOCMU K0ja ce 00HOCU Ha 8enuKU 6poj 0coba Koje cy nozohere mom nospedom u u3pas
cy céecHe, npomusnpasHe u ceeobyxeamne komepyujanusayuje!'® Cyn je rakobe fomao fa
KOJI 6araTe/THNX IITeTa IIOCTOjI PUSKK Off 310yHoTpebe la moroheHa nuija Tpake HUCKe
CyMe 3a HaKHajly LITeTe 360T IpeTpIUbeHNX HABOJHMX AYIIEBHUX 00/I0Ba.

OcnoBuu cyp Kapncpye (LG Karlsruhe) je y npecynu ox 02.08.2019 usmeby
OCTaJIOT KOHCTAaTOBAO ,,Ja Cé He MOXKe 3aK/bY4NTH, Ia 3aXTeB 32 HAa[JOKHAJy LITETe
3aXTeBa Jja HEIIOCTOjM mewiKka noépeda npasa nu4Hocmu, fa ceaxko kpiemwe [JIITP us
pasjiora reHepasiHe IIpeBeHIVje TOBOAY /1o HakHaje mreTte . [I[pyrum peunma ga 6u
JIOIITIO 10 HaKHa/Jle IITeTe, HOTpeOHa je TellKa IoBpefa IpaBa IMYHOCTH U Jja He JOBOJM
cBako kpuewe TP n3 pasnora nmpeseH1yje 0 HaAKHaJ e LITETE. Y OBOM JIeNy BULVIMO
CIMYHOCTY ca ofyryKoM Bumer cyma MucOpyk. Mehytum, Ocrosru cyp Kapicpye
je KOHCTaTOBAao 1 Jja HaKHaJja HeMaTepujajiHe IITeTe MOpa Ja IPefCcTaB/ba IOBPeRy
IpaBa IMYHOCTH, KOja O MOITIa OMTH Y CIIy4ajy HeocHosaHoz omozyhasarea npucmyna
nooauuma y 6udy ,,komnpomumavuje":

ITomro momauy MMajy KoOMepLujanHy BpeJHOCT, Y C/Iy4ajy KOMIIPOMUTALje
noparaxa (eHr. data breach) Mo>xe ce 04eKMBATI U OCTBAPUTI CAMVM TIM He CaMO HaKHajia
HeMaTepMjallHe Hero M MaTepujajaHe mTere. MaTepujaHa LITeTa Koja 61 IO HEKUM
ayTopyuMa O1Ia OlpaBJiaHa OIJIefla Ce Y ToMe ITO norobheHa ocoba 2ybu mozyhrocm oa
cama 00peou, ko he umamu npucmyn reHum nodauuma. YKOIIKoO Apyra Inia HeOCHOBAHO
MOTY /ja IPUCTYIIe IOAALMMa O IMYHOCTH, OHJIA je TO YIIOPEANBO 3a Ay TOPCKUM IIPAaBOM
WM MaTeHTHUM IpaBoM. OfroBopHO nuie (pykoBasall) TOM IPUINMKOM OATOBapa
300T Henpedysumarba adek8amHux MexHuUKUX U 0peaHu3auUuoOHux mepa 3aumume,
CBOT JIOTIPMHOCA Jia Ce MOJaly rmoroheHnx nuua Kopucte 6e3 HUXOBOT ofjo0perma 1
HajokHaze. HapaBHO 1a cama komnpomuTanyja (T3B. ypeme) IofaTaka He IpefcTaB/ba
CBECHY KOMepIijanu3sanyjy 1mojaraka off cTpaHe pykopaorna. CTora ce 0BO HapaBHO
pas/MKyje o HEOCHOBAHOT 1 CBECHOT Kopuiihema mojjataka Koj KoMepiyjanusaruje y
HIIp. MapKeTHHIIKe cBpxe. MebyTum, 13 yria norohennx nojennHalna je Kpajimu pe3ynTaT
UJIEHTVYaH — ’JIMa je Offy3eTa MOTyhHOCT eKOHOMCKOT Kopuinherma BbIXOBIX IOfaTaKa.

Y Xonanpuju je 02.09.2019 Oxpy>xHu cys AMcTepaam focyano 250 eBpa HaKHaxy
HeMaTepujajiHe LITETe jefHOj pafHIILIN, YMjU CY IOJALY O 3APAaBCTBEHOM cTamwy (burn
out) HEOCHOBAHO IIPEHETH Off CTpaHe ATeHI[Uje 3a OCUTYparbe 3alI0CTIEHNX HOBOM
nocnogasny. HoBu mocnofasan 360r oBOr ca3Hama je Ha pasroBOPY 3a MPOAYKermbe

16 By cyx Opespen (OLG Dresden) npecyna o 11.6.2019, 6poj 4 Y 760/19.
17 Ocnosuu cyn Kapnepye (LG Karlsruhe) npecyna op 2.8.2019, 6poj 8 O 26/19.
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YTOBOPHE Capajjibe TOCTABMO IUTAe PATHNUILIN Y Be3Y Ca IbeHUM 3[JPaBCTBEHUM CTAIbeM
U Tpaxuo objammeme. Cyj je KOHCTAaTOBAO Jja je Y OBOM C/Iy4ajy JOLIIO fia IOBpefie
[OIIP u ma Hucy npedyseme adeksamme mexHuuke U opeaHu3ayuoHe mepe Of CTaHe
Arennuje. OcuM Tora pajinyio ce 0 OKOMHOCTUMA U3 KOjUX je M02ia HACMAamu 6e1uKa
wimema (HEIPOAY>Xeme YroBopa), Koja je moBea 1o cTpeca rnoroheHy ocoby u crora
HaJIOKHa/Jja LITeTe ONpaBJaHa.

Jout jenan cmy4aj us XonaHauje je HoTBpAMO fa npuwikoM data breach curyarmuja,
IIOCTOj¥ OIIPaBJam-€ 3a HAKHa/ly HeMaTepuajie mrete of 500 eBpa. Pajuiio ce o 0 3axTeBy 3a
npuctyn nadopmanujama of jaBHOT 3Hauaja, Koje Cy MHCTUTYyImje MelycobHo mpeHocnte
6e3 aHOHMMM30Bama MOflaTaKa O MOFHOCKOIY 3axTeBa. OKpyKHU cyf, y OBepujceny je
KOHCTaTOBAO /la Ceé HaKHaJa HeMaTepyjaHe LITeTe MOXe JOCYAUTH, IIOMITO Ce pajill O
2ybumky koHmpone Hao nooayuma o nuuHocmu omrehenor.'

4. 3ax/pydax

ITopgauy o TMYHOCTYU MIMajy CBOjy BPETHOCT KAKO Y MOPA/THOM, TAKO ¥ y €EKOHOMCKOM
CMIICTTY U OHM Cy Kao TaKBM 3alITMheHN 3aKOHOM Off 3/710yIIOTpe6a 1 reHepaTHO off 06pajie.
Mebyrtum, naxo je I'ITIP 3a6panno renepanny ynorpedy nogaraka, ogam o IMIHOCTH
UIMajy ¥ CBOjy TPXKVIIHY BPeJHOCT, IOIITO MOjeANHIM Hajuenthe HECBECHO Jajy CBOje
HOfjaTKe U IPYICTAjy Ha BUXOBY YIIOTPeOy, Kako 61 KopucTim oHnajH ycryre. Takobe Ha
BPEJHOCT IOfJaTaKa y EKOHOMCKOM CMUC/TY yTU4Ye I KOMIIPOMUTAIja TOJAaTaKa y BULY
IbMIXOBE IIPOJiaje Ha TPXKMUINTY Off CTpaHe 3/I0HaMepHUX Xakepa. Kpuleme 3akoHa Moxe
TOBECTY 10 HOBE €KOHOMCKE BPEJHOCTH TIOflaTaKa O TMYHOCTY, TIOIITO U IOjefHIN
Mory nohu o HakHafe mTeTe. Ha Taj Hauns he u cynoBu Kpenparyu eKOHOMCKY BPETHOCT
IofjaTakKa O IMYHOCTH, YMjyu U3HOCK Bapupajy fo 1000 epa. Iloganu o muanoCTN MMajy
eKOHOMCKY BPEIHOCT M 3a KOMIIaHUje, Koje IIPUXOAYjy 1o KopucHmKy nsmeby 5 n 45
pomnapa. [Tokasaso ce ga mogany o IMYHOCTY BEOMa MaJIo Bpefie 3a II0jefiuHIle 1 fa 6u ce
OHU 3AIUTUTIIN, TojeAyHIM O6u 6ynn cpemun fa mwiate usmeby 1 u 15 espa. Ca gpyre
cTpaHe 3a ieHy of 15 o 100 eBpa cy cipeMu IojeAMHLM [ja IIPOJajy cBoje nogarke. [leHa
Ha L[PHOM MHTEpHeT TPXXuIITy ce kpehe ox 4 1o 860 gomapa. [Jok 3a Tprosie mogaraka
BPEJHOCT IofjaTaka o mmyHocTy ce Kpehe namehy 0,5 u 55 eBpa 1o cety noparaka. Hamehe
ce 3aK/by4YaK, Jja je HOTPeOHO M3ABOJUTU MaKcuMantHoO Ao 1000 eBpa fa 6u ce fobmmm
MOTIYHM IOJALY O HEKOM IOjefUHIY.

Harnm pasBoj koMIjyTepa U KOMIIjyTe€pPCKe TeXHOJOTHje je yTpO3MOo HaIly
6e36enHOCT. Moxe ce pehu fa je Ham ocehaj 6e30efHOCTI yTpOXKeH, Y OHOj MepH Y KOjeM
je yrporkeHa Hallla IpyBaTHOCT. YOBeYaHCTBO HUKA/ja HUje MOIJIO ,, TajHMje  Ia pajy HeKe
CTBapy, JOK je ca Ipyre CTpaHe HaJ30p HaJ THMe IITa [ojeANHALl pajyi HUKafla Hije 6110
jemHocTaBHUjI. [Ta Tako Benuke 6e36eTOHOCHE CTyXX0e, My/ITHHAIVIOHATHE KOMIIaHUje
MOTY Ha jeTHOCTAaBaH HauMH fia 3aby y oHe joMeHe, Koje CMO paHMje CMaTpalyi IPUBATHUM.
[IpuBaTHOCT ce mpoMeHMIa TOKOM 21. BeKa y OHOj MepH fia je Halll MHAUBUAYaTHA
ocehaj 6e36eqHOCTY CMameH, JIOK je ca Apyre cTpaHe ApyLITBeHN ocehaj 6e3begHOCTH

'8 Oxpy»xuu cyn Osepujcen npecyna op 6.6.2019, 6poj AK_18_2047, https://uitspraken.rechtspraak.nl/
inziendocument?id=ECLI:NL:RBOVE:2019:1827, 9.05.2020.
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noce6HO y OKBUPY Ip>KaBe IopacTao. 3aTo mpe cBera 6e36eoHoCHe cay>xbe cMaTpajy
JIa CMO 6e36e,uHMjM, JOK ca ipyTe CTpaHe II0jeJMHIIV CMATpPajy /1a je ’bUX0Ba IPUBATHOCT
yrpO>KeHa U Jia OHM BMIIE HUCY 6e30eqHu.

VicTo Tako ce iemaBa 1 ca oflaljiMa O IMYHOCTH Y TIOI/IEy BPEJHOCTH MOaTaKa
o muyHoCTH. [ToroToBy Ha MHTEpHeTY, KopucHUIM nMajy ocehaj na TajHo 06aB/bajy cBOje
aKTUBHOCTY U Ja cy 6e36eHM, JOK ca Apyre CTpaHe OHM XXPTBYjy CBOjy IPUBAaTHOCT U
HOJIaTKe.

JlaHac je HeCyMBUBO /1a Cy ce HOoJaly O IMYHOCTY HallIM Ha TpxXuwTy. OBy
4UIbeHNUIY IIpenosHaje u Jupexmusa EY 0 yeosopHum acnekmuma npyiarea OUmanHux
caopxaja u ycnyea (mpeam6byna 6p. 24 lupextuse), koja je ycBojena 20.05.2019. rox. un
Tpebano 6u ma mouHe fa ce npuMemyje y EY ox 01.01.2022. rop.'* Ona he perymmucarn
3aLITUTY MOJjaTaKa OTOTOBY KOJ ,,0ecrmaTHUX  oH/MajH ycnyra (Hmp. Koy PejcOyka
U JlaBama MOfIaTaKa, ajli ¥ IPYINMKOM JlaBamba CaIJTaCHOCTY KOPUCHUKA Ha yIoTpeOy
¢dororpaduja Ha uHTepHETY). C 0631POM 2 Ce pajiyl O JUPEKTUBYU KOjy Ap>KaBe YWIAHNUIIE
EY Mory HeyjemHaueHO IPUMMEHUTH y COIICTBEHUM 3aKOHOJABCTBMMA, MOTY Ce IeCUTIU
MIOKYIIajy [pyraunjer perynimucama. Vmak, satuTa nogaraka o IMYHOCT je TApPAaHTOBAHA,
Tako fja ce IJITIP Mopa nmomToBaty 1 1o pacKuly yroBopa Miy Olo3MBY IpUCTaHKa (YL
16 lupextuse). Viameby ocrasor je 1 Ba)KHO HAaIlIOMEHYTH Jja Y Cy4ajy cykoba [lupexTrBe
u I'ITTP y nornexny npumene, npegHoct uma IATIP (wr. 3 ct. 8 [lupextuse). V nopen tora,
jaCHO IIOBOJBHMjM YCTIOBY 3a OHe Kojy ITahajy AuruTaHe ycmyre off OHMX ,,0€eCIIaTHUX  ce
OIJIefiajy y TOMe Jia je 3a OHe Koju yciyre Itahajy npensubena MoryhnocT noce6He xanbe
y K0jOj KOPMCHUIY MOTY fia VIV YMame IIeHy YC/IyTe YIN packuHy yrosop (wi. 14 ct. 4
JupexTuBe). Y eKOHOMCKOM CMMC/Y 61 TO 3HaYMIIO fia ITahame MojanyMa o IMYHOCTI
Ko7i OeCITaTHMX YCITyTa, HUje je[fHaKo BpefHO Koj IraheHux ycmyra.

YoBewyaHCTBO ce JaHac Hajxasy y ¢asy fa ce 3apaji Majo rurabajra mpocropa,
KOH(OPMITETA, XeJbe 3a IOIYIAPHOCTH, JTaKe JOCTYIIHOCTH Cafip>Kaja, M3Ty0M MOTIYHO
TOCTOjaHCTBO Y0BEKA Kao MMIHOCTH. [IpaBHM 1 MOpa/IHY 3aKOH IIOCTAjy PEMATUBU30BaHM,
6aHanMM30BaHM, IOK Ce NIeaNnn3yjy CaMOIIpOMOLVja 1 MHAyCTpuja 3abaBe. To Hac cBopym Ha
OVOJIONIKY HVBO TIOCTOjakba, Ha aHMMA/IHNU HYBO IIOCTOjama. Y Toj chepy HeMa crmoboze,
TaJl B/Iajajy HAarOHM, MHCTVUKTY 1 Tai ce 00e3/I14uyjeMo 1 II0CTajeMO OVOIONIKY ITPOV3BOI,
KOju ieBacTHpajy boroM gany cTBapHOCT Koja HaM je jjaTa.

JIUTEPATYPA
Kmure u wiaHmm

Diligenski, A., Prlja, D., Cerovi¢, D., Pravo zastite podataka GDPR, Institut za uporedno
pravo, Beograd, 2018.

Goldhamme, K., Wiegand, A., Okonomischer Wert von Verbraucherdaten fiir Adress- und
Datenhdndler, 2017.

1 Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019 on certain aspects
concerning contracts for the supply of digital content and digital services, Official Journal of the European
Union L 136/1.

30



Anopej Junueercku - BPETHOCT IIOJATAKA O JIMYHOCTHU

Gray, L., Pricing Analysis of Goods in Cybercrime Communities, 2019.

Ius Laboris, Netherlands - Employee awarded damages for breach of the GDPR, https://www.
arbeitsrecht-weltweit.de/2019/10/11/netherlands-employee-awarded-damages-for-
breach-of-the-gdpr/, 9.05.2020.

Jennicam: The first woman to stream her life on the internet, https://www.bbc.com/news/
magazine-37681006, 9.05.2020.

Palmetshofer, W., Semstott, A., Alberts, A., Der Wert personlicher Daten, 2016.

Strittmatter, M., Treiterer, M., Harnos, R., Schadensbemessung bei Datenschutzrechtsverstofien
am Besispiel von data leakage-Fillen, Daten und Sicherheit —Aufsitze, CR 12/ 2019,
2019.

Tepmyiunh, II., 3Hamo nu ko cee yepoxasa nauty npusamrocm?, IIoKpeT 3a eIeKTPOHCKY
npusatHocT Cpbuje, 2012.

The Guardian, Users would tell Facebook their bank balance for $8.44 a month, https://
www.theguardian.com/technology/2020/feb/26/users-would-tell-facebook-their-
bank-balance-for-844-a-month, 9.05.2020.

IIponucn

Charter of fundamental rights of the European Union, Official Journal of the European
Communities, C 364/5, 18.12.2000.

Directive (EU) 2019/770 of the European Parliament and of the Council of 20 May 2019
on certain aspects concerning contracts for the supply of digital content and digital
services, Official Journal of the European Union, L 136/1.

Regulation 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data
and on the free movement of such data, and repealing Directive 95/46/EC (General
Data Protection Regulation), Official Journal of the European Union, 2016/L119.

3axoH o 3amtuTy mogaraka o nuunoctu, CJI. rmacumk PC 6p. 87/2018.

Cyacka mpakca

Bumn cyn dpespen (OLG Dresden) npecyzna ox 11.6.2019, 6poj 4 ¥V 760/19,

Ocnosuu cyn Kapncpye (LG Karlsruhe) npecyna og 2.8.2019, 6poj 8 O 26/19,
OOxkpy>xunu cyn OBepujcen npecysa og 6.6.2019, 6poj AK_18_2047, https://uitspraken.
rechtspraak.nl/inziendocument?id=ECLI:NL:RBOVE:2019:1827, 9.05.2020.
Ocnosuu cyn Penpxnpx (LG Feldkirch) 7.8.2019. rogune, opnyka 6poj 57 Lir 30/196

- 15 Ha HemaukoM, https://www.addendum.org/files/uploads/2019/10/Urteil-LG-
Feldkirch-O%CC%88sterreichische-Post-AG-anonymisiert-online.pdf. 6.5.2020.
Bumn cyn Vuc6pyk (OLG Innsbruck) 13.2.2020, ognyxka 6poj 1 P 182/196 Ha HemadkoM,
https://www.dataprotect.at/2020/03/06/post-schadenersatz/, 6.5.2020.
Bpxosuu cyp Aycrpuje (OGH) 22.01.2020, opnyka 6poj 9ObA120/19s, https://www.ris.bka.
gv.at/Dokumente/Justiz/JJT_20200122_0OGH0002_0090BA00120_19S0000_000/
JJT_20200122_OGH0002_0090BA00120_19S0000_000.html, 9.05.2020.

31



3awmuma nodamaxa o nuurocmu y Cpouju

Ontyka XO/IaHJCKOT peryJaTOpHOT Te/la 3a 3allTUTY mojaTaka of 20. zerem6pa 2019.
https://autoriteitpersoonsgegevens.nl/sites/default/files/atoms/files/boetebesluit_
knltb.pdf, 4.5.2020
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External Associate, Institute of Comparative Law, Belgrade

THE VALUE OF PERSONAL DATA

Summary

Personal data has undoubtedly its value. It is determined from a legal, moral and
economic point of view. The GDPR, as the umbrella law on the protection of personal
data in the EU, has banned the use of personal data without a legal basis and their misuse.
Moral law has become insignificant today, and the special value are self-promotion,
entertainent industry, conformism and money. The economic value of personal data by
many indicators shows that individuals are willing to sell their data for little money as
well as unwilling to pay to protect their data, while companies and the market value of
personal data significantly more. Misuse, compromising, sale of data carry with them risks
that individuals are not aware of.

Keywords: value of personal data, EU GDPR, morality and privacy, economic value
of personal data, data protection law, judicature value of personal data, compensation for
damage and personal data protection.
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ITIpod. np 3opan JoBanosuh'
Op Credpan Anponosuh®

BPCTE MH®OPMAIIUJA V1 IIOJATAKA Y JABHOM ITPABY
PEITYB/IMKE CPBU]JE

CaxxeTak

VHudpopmanuje 1 IOfaLy NpeACcTaB/bajy jefjHe Off OCHOBHUX BalyTa
caBpeMeHOr cBeTa. 300T BeJIMKOr 3Ha4Yaja KOji MIMajy 3a QYHKI[MOHMCAE
Ip>KaBe U IPYLITBA, MHpOPMaIje U IIOfalM Hajlase CBOje MeCTO 1 Y IIPOIUCHMA.
Vimajyhu y Buay cBe Behy HOpMaTUBHY NPUCYTHOCT, Y HO3UTUBHO IIPABY
Peny6muke Cpbuje moryhe je HampaBuTy gUCTUHKLM)Y usMeby pasmmantux
KaTeropyja 1 mojaTaka. Y OBOM pajy, ayToOp TeXU fia yKaxke Ha mocTojehe
Kareropuje nHpopMalja 1 IofaTaka y IpaBHOM cucremy Perry6nuke Cpbouje,
fla HaIIpaBU pas3nnKy Meby mwrMa 1 ykake Ha TEPMUHOJIOIIKE HEOCTETHOCTIL.
Takobe, y 3ak/byuKy Cy fiaTe Ipernopyke y Be3u ca TEOPUjCKUM IIPUCTYIIOM U
HpaKTUYHNM ypehuBarmeM IIpaBHO peneBaHTHMX MTOfiaTaka 1 nHdopMaiyja y
jaBHOM 1paBHY Penry6nuke Cp6uje.

KbyuHe peun: JaBHO 1paBo, yIpaBHO IpaBo, nHbopManuje, IOfalu,
Perry6muka Cp6uja.

1. YBopy

MopepHO ApyIITBO MOXe Ce OfPEeANTH ¥ Kao MHGOPMALMOHO APYIITBO, Oynyhu
fa cy nHdopMalije OCHOBHYU ITOKpeTay, a/ll U CPEACTBO pajja Ha KOMe ce 3aCHUBAjY
MHOTM JIPYIITBEHU MHCTUTYTH U ofHOCK. Kako ce y Teopuju HaBoaM, ,MHPOPMAIVIOHO
IPYLITBO NIOApa3yMeBa pa3Boj eeKTPOHCKe IMMCMEHOCTH 1 IUTUTAIN3ALN]Y CBAKOTHEBHIX
aKTMBHOCTU .’ Y TaKBOM CUCTEMY, OCHOBHO CPEICTBO pajia jecy MHpopMaruje.

Vndopmanuje npeacTas/bajy OCHOBY CBMX TEOPMjCKUX U NMPAKTUYHNX 3HAMA, A
3a 3HambeM CBM TpParajy, ITO TOBOPY O BJMIXOBOM OTPOMHOM 3Hauajy y JlaHAIlIleM CBeTY.
OHe npescTaB/bajy CBe 3HAYajHMje CPeCTBO pa3MeHe y APYLITBEHUM OJHOCKUMA, NIpU
4yeMy y HeKMM C/Ty4ajeBMMa 3aMelbyjy U HOBall, Kao yoOudajeHy BayTy pasMeHe gobapa
u ycyra. TakBMM OKOTTHOCTVMMA IIOCEOHO je HOoTp1HeIa He3a001Ia3Ha yIora MHTepPHeTa

! AyTop je Banpenuu ipodecop Ha [IpaBHom daxyntery Yuansepsutera y Kparyjesiry.
2 AyTop je Hay9HU capafHMK Ha VIHCTUTYTY 3a yropemHO Ipaso.

* Creban Anponosuh, 3amTuTa mofaTaka y eleKTpOHCKO] jaBHOj yrpasu y Perry6mumm Cp6uju — mpaBHM
ACIeKTH, JOKTOPCKa aucepranuja, IlpaBuu pakynret, Beorpaz 2019, ctp. 336.
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U MHPOPMALMOHO-KOMYHMKAIIMIOHVX TEXHOJIOTMja Y CKOPO CBMM 00/1aCTVIMA IPYIITBEHOT
KUBOTa.!

3HavajHa yrora MHGOpMaNyja y caBpeMeHOM APYLITBY YTHULA/IA je ¥ Ha OHOC
fip>KaBe IpeMa pasIMIuTUM BpcTaMa nHpopMaLuja 1 IojaTaka Koju ce KOpuUcTe y
CBAKOJ[HEBHMM ITOC/IOBHUM U IIPMBAaTHUM ofHOCcHMa.” Kako mHbopManuje 1 mogaiy Mory
HOCHTH CasHambe O pasIMunTIM eleMeHTIIMa ofpeheHNX cTama, OffHOCa U JbYAN, jaB/ba
ce moTpeba 3a BUXOBUM ypehnBameM IyTeM paBHUX HOpMI. Perynmncame kopunrhema
u ynorpebe pasmmunTyX MHPOPMaIUja U MOIaTaKa CTBapa IMOTpedy U 3a HBIXOBUM
knacudukoBameM. Kako knacndukarmja nHpopMayja 1 moyaraxa Huje 6110 mpegMer
MHTepecoBama IIpaBHe Teoplje, 0Baj paj he yUMHUTY Iper/ies pasmM4InTX KaTeropuja
nHdoOpMalMja 1 mofaTaka Koju cy ypehenn npaBauM Hopmama. To 3Haum fa he ananmsa
6uTHN ycMepeHa Ha oHe MH(OpMaImje 1 IoaTKe Koju IIpou3Bofe IIpaBHe nocneauie. Pajg
je ycMepeH Ha npaBHY perynatuy Pemy6mike Cp6nje.

2. Iopanu n nudopmanuje y npasHoM cucremy Pemy6mnke Cp6uje

Y npaBHoM cuctemy Penybnuke Cpbuje Gurypupajy pasnmmdamure KaTeropuje
nozaTaka 1 MHGOpMaIMja Koje IpOoM3BOje HeIloCpeHe U MOCpefiHe TIpaBHe e(eKTe,
360r yera U NpeCTaB/bajy PeAMeT IpaBHe peryIaTuBe.

Onpebene kateropuje nogaraka u nudpopmaiuja ypehete cy ycraBHUM HOpMaMa,
JIOK IpyTe IpefiCTaB/bajy IpeaMeT VICK/bYYMBO 3aKOHCKe perynaTuse, 6ynyhu ga ux Ycras
Perry6nuke Cp6uje (y mabeM TekcTy: YcTaB)® He M03Haje eKCIVIMIMTHO Y TOM 06/mKy. 360r
TOTa, jefHa o Moryhux knacudukanyja nogaraka u mHopmanyja y fomahem nmpaBHoM
CUCTEMY 3aCHNBA Ce Ha TOMe Ja JIM je TIojeiluHa KaTeropuja npexgsubena YcraBoM nim Huje.
OsakBa Kracudukanyja omoryhasa akiie cHa/axemwe Meh)y pasmmanTumM Kateropujama, a
yjenHo oMmoryhaBsa 1 paHIparme 3Ha4aja ojejHIX KaTeropuja nofgaTaka u nHpopMaryja.

3. INoganu u napopManuje Koju NPeACTaB/bajy YCTABHY KATeTOPUjy

BepoBaTHO HajsHayajHMja IpyIIa IIOfATAKA KOja IIPeJICTaB/ba YCTaBHY KaTeropujy
jecy mogany o IMYHOCTH. YCTaBOM Ce jeMdM 3alTUTA TIOfjaTaKa U 3abpamyje ce M KaKibaBa
CBaKa ymorpe6a OBVX ITOfIaTaKa M3BaH CBPXe 3a KOjy Cy NPUKYIUbEHN, OCUM YKOIIKO
ce He IPUKYIUbAjy Y CBPXY Boherma KpMBUYHNUX MOCTYNAKa W/IM 3aIITUTE Oe30eIHOCTH
Penry6nuke Cp6uje, Ha HaumH ypel)eH moceOHNM 3aKOHOM y 00/1aCT 3alITHTE MOfjaTaKa
o muuHocTH.” JJaksie, ycTap jeMuy TpaBo Ha 3alITUTY MOAATAKa O IMIHOCTY Kao oce6HO

* 3a Bume 0 YMO3U M Pa3BOjy MHTEPHETA y CaBpeMeHOM IpymITBy Bil. [lamn6op [lerposuh, ,[Ipymrsena
KOHCTPYKI[ja MHTEPIIePCOHATHIX Mef1ja — Off Tenerpada go uHTepHeta , y ViHTepHeT U ApywmITBO, (Yp. .
Tomoposuh, 1. ITerposuh, [I. IIpma), CpIicko COIMONOIIKO APYIITBO, YHUBep3uTeT y Hury — @unosodbcku
¢daxynreT, VIHCTUTYT 3a ynopeHo npaso, Hum — Beorpan 2014, 16-19

5 Predrag Dimitrijevi¢, ,,Elektronska uprava i informaciono drustvo®, Moderna uprava — ¢asopis za upravnu
teoriju i praksu, Banja Luka 2009, str. 121.

® Yerag Peny6rmuke Cp6uje, ,,Criysx6ern riacuuk PC 6p. 98/2006.
7 Bug. wi. 42, Ycrasa PC.
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npaso. Kako Bogunennh HaBopn: ,,IIpaBo Ha jmMyHe mofarke IpefiCTaB/ba y OCHOBYU
oBraiheme ja Y0BEK OF/Iy4yje O laBarby 1 00pajiy HofaTaka o ceby, He3aBUCHO Off CTeIIeHa
IIOBEp/bMBOCTY THX NTofiaTaKa. [IpaBo Ha MMuHe IOfIaTKe CI0’KEHO je IPaBO, CACTAB/bEHO
u3 Hu3a opnanrhema. IIpaBo je oBeka jja ce mofauy O HeMy He IPUKYIIbajy O APYTUX
HETO Off Hhera CaMoT, Jja ce HeKM NOofjally He IIPUKYIUbajy 1 He oOpal)yjy yomure, f1a OHI
Koju ce obpabyjy He Oyny mocTymHM fpyruma, ga 3Ha Ko obpabyje nopatke o wemy, fa
Tpaky o6aBellITembe 0 TOMe fia 1 HeKo obpabyyje mopaTke o mweMy, ja M3BPIIM YBUA,
TpaXkyl UCIIpaB/baibe MOJAaTaKa, Ja TPaKM aXypupambe, Ia TPAX! YIOTIybhaBambe, fa
Tpaku 00yCTaBy, ja TpaXku Opucabe, ja 3Ha KOMe Ce IIOAAL IIPpeHoce U y Koje cBpxe Y
Be3! Ca IofIal[VIMa O IMYHOCTY, YCTaB IPOK/IaMyje U IPaBo Ha 00aBelITeHOCT rpahaHa o
IPUKYIUbEHUM IOfjallIMa O TUIHOCTH, Kao ¥ CYACKY 3alITUTY Y CIy4ajy IbUXOBe II0BPefie,
opHOCHO 3710ynoTpebe. [Toceban 3akoH KojuM ce ypebyje npukymsame, fpxame, oopaza
u kopumrheme nofataka o MMIHOCTH y Perry6mmm Cp6uju jecTe 3aKoH 0O 3alITUTH
ojgaraka o JMYHOCTI.’

ITopen mogaraka o MMYHOCTH, YCTaB IIO3HAje U IOATKe KOjI ce Hajase y HOCeny
Ip>KaBHUX OpraHa ¥ OpraHM3aliyja KojiMa Cy IIoBepeHa jaBHa opjlalhema, a KojuMa CBaKo
JInIie ca ONpaBJAHNM MHTEPeCOM MO)Ke IPUCTYIINTH U U3BPIINTY YBUJ Y BuX.'’ Ped je
0 IIpaBy Ha Jobujame MHPOpManMje Off jaBHOT 3Havaja.'' VMako YcTaB momMume TepMuH
THIOfAIY Off jaBHOT 3HAYaja, OCHOBHM 3aKOH Y OBOj MaTepuji jecTe 3aKOH O CTTOOOfHOM
npuctyny nHopmManmjaMa off jaBHOT 3Hadaja.'? OBu mopaum, OfHOCHO MHOpMaIyje
IpeCTaB/bajy eo IIpaBa Ha 00aBeIITEHOCT KOje rapaHTyje rpah)aHnMa NCTUHNTO, HOTITYHO
u 671aroBpeMeHo o0aBellITaBame 0 3HAYajHUM MUTABIMa U TO IyTeM CpPefiCTaBa jaBHOT
obaBemTaBama."

Tpeha rpyma nopataka Koja npeacraB/ba YCTaBHY KaTeTOPUjY jeCy CTaTUCTUYKY
HOJIAIIM OFf OIIIITET MHTepeca. [IpuKyIbame OBYX MOJaTaKa IpefiCTaB/ba peaMeT ypehema
u crapama Penyonuke Cp6uje.'* ITomohy cTaTcTUYKMX IOfjaTaka OpraHyu BJIACTH,
IpUBpEeHN CYOjeKTV U (pM3MUKa JIMIIa MOTY Ja IUVIAaHUPAjy CBOje IIpUBaTHE U IIOC/IOBHE
menmatHOCTY, Oyayhy fa Ha BbUMa 3acHUBAjy npeaBubame ofpeheHnx nojasa, ma camum
TUM MMajy BeIMKY IPYLITBEHN 3HAYA].

[Topen noparaka, y YcTaBy mpoHama3uMo 1 ofpende Koje ce ogHoce Ha ofipebene
Kareropuje nHGopManyja. Y Be3u ca c1o6ogoM Meuja 1 3abpaHe LieH3ype ,HaJIeXXHU CYT
MO>Ke CIIpeYNTH LMperbe MHPOopMallMja 1 ijeja yTeM CpeficTaBa jaBHOT 0OaBelITaBamba
8 Vladimir Vodineli¢, ,,Sloboda medija kao granica zastite podataka (medijska privilegija)*, Zastita podataka
o licnosti i poverljivi podaci - pravni standardi, Fond za otvoreno drustvo, Beograd 2005, cTp. 69-70.

% 3aKOH O 3aNITUTH MOIATAKA O IMYHOCTH, ,CTy>k6enn rmacuuk PCS 6p. 87/2018.

' Yrop. Jenena Byukosuh, ,IIpaBo Ha cno6oan npuctym nudopManujama off jaBHOT 3Havaja‘, 360pHUK
ITpasHor ¢akynrera y Humry, LIV, Hum 2009, ctp. 182.

! 3a pume o IIpaBy Ha MpUCTYy MHpopManujaMa Bup,. lejan Munenkosuh, IIpupydnnx 3a npuMeny 3akoHa
0 c71060ZHOM npuCTyITy MHpOpMalMjaMa Off jABHOT 3Ha4aja, [loBepeHMK 3a nH(OpMalIje Off jaBHOT 3HaYaja
M 3aIUTUTY MOJATaKa o IM4HoCTH, beorpag 2010, cTp. 19.

12 3akoH 0 cTo6oHOM MPUCTYTTY MH(OPMAIIMjaMa O] jABHOT 3Hayaja, , Cry>k6enn rmacHuk PCY 6p. 120/2004,
54/2007, 104/2009 n 36/2010.

1341 51, Yerasa PC.
Y44y 97 cr. 1, taw. 11, Ycrasa PC.
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CaMo aKo je TO y IeMOKPATCKOM JIPYIITBY HEOIIXOIHO pajiii CIIpeyaBaba MO3MBamba Ha
HACUJTHO pyllerme YCTaBOM YTBpheHOr mopeTka MM HapyllaBakbe TePUTOPUjATHOT
uHTterpurera Perry6nnke Cpbuje...“"° Y3 To, cBaKo MMa IIpaBo Ha MCIPABKY HEUCTUHIUTE,
HEMOTITYHO ¥ HETAuHO IIpeHeTe MHQOpMaIyje KojoM ce moBpebyjy /byncka nmpasa mmm
IpaBHY MHTEpPecH, Kao 1 IPaBO Ha OATOBOP y cly4ajy objaBbeHe MHPOpMarmje.'s
Onpenbe y Be3u ca oBuM nHpopmannjama ypehere cy 3akoHoM o0 jaBHOM MHOPMIUCABY
u Mepgujuma.'’

Ha ocHOBY 13/105K€HOT MO>KeMO 3aK/bY4UTH [a YCTaB IIPeIo3Haje TPY KaTeropuje
THIOfIATaKa U jeiHy KaTeropujy MHbopMaIyja Koje mpousBoie ofipeheHe mpaBHe mocnenue.
Kateropuje nogaraka Koje o3Haje YcTaB jecy MOfiallM O IMYHOCTH, MOJALM Off jaABHOT
3HaYaja OTBOPEHM 3a jaBHU NMPUCTYII M CTATUCTUYKY ITOfIAIM Off jaBHOT MHTepeca. Ca ipyre
CTpaHe, jeJHa yCTaBHa Kareropuja nHdopmayja jecy napopmaluja Koje ce mpeHoce
CpefiCTBMMA jaBHOT MH(OpMIUCamba, Ylije lajbe MIMpPerbe MOXKe 01T 00YCTaB/beHO OITTyKOM
ozpebeHnx fp>xaBHY OpraHa, pajivi 3allTUTE jaBHNX NHTepeca. CBe IIOMEHyTe KaTeropuje
nogaTaka u MHGOpMaluje IpefcTaB/bajy IpeMeT HoceOHe 3aKOHCKe peryaTuBe.

4. IIpaBHO-peneBaHTHe KaTeropuje nmogaraka u mHopmammja
Koje Hucy ypehene YcraBom

ITopen kaTeropuja mozjaTaka u nHGopMaluja Koje mosHaje Ycras, y fomahem
IIPaBHOM CHUCTEMY MOTY Ce MJEeHTU(PNKOBATU U Apyre KaTeropuje Koje Cy off 3Hadaja 3a
IIPaBHM CUCTEM ¥ HOPMaJIHO OfjBMjatbe MOCTIOBHMX I IPYTUX PYIITBEHUX TOKOBA. OHU ce
CBaKOJHEBHO KOPJCTe Y jABHOM J IPMBATHOM CEKTOPY U MIMajy Marby iy Behy IpyIuTBeHn
3Hay4aj. Jako Hucy npensubeHn yctaBHMM HOpMaMa, OHI IIPeiCTaB/bajy IpeaMeT mocebHe
3aKOHCKe peTy/IaTyBe, a Y BeTIMKOM Opojy c/rydajeBa Cy y 6/11CKOj Be3l ca APYIUM, yCTaBHUM
VIV 3aKOHCKMM, KaTeropyjaMa Iojiataka 1 nHpopmanyja. HapasHo, oHu cy y 61mckoj
Be3M U Ca Pa3IMYUTUM JbYACKMM IPaBUMA U APYTUM IPAHUM MHCTUTYTUMA.

JemHa op Moce6HMX KaTeropyja Iofaraka, Koja ¥ IOpes CBOT BEIMKOT 3Hayaja
3a Ip>kaBy U HojenuHIe Huje ypehena YcraBoMm jecy Tajum momanu.'® OBa kaTeropuja
HofiaTaKa mpeaMeT je 3aKoHa 0 TajHOCTM rofaTaka.'” OBaj 3akoH ozipebyje TajHu mogaTax
Kao0 TOfaTaK off MHTepeca 3a Perry6muky Cp6ujy Koju je 3aKOHOM, IPYyTUM IIPOIMCOM
VIV OFTYKOM HaJI/IeXKHOT OpraHa JOHECEHOM y CK/Iafly ca 3aKOHOM, ofpebheH 1 o3HaueH
onpehennm creneHom TajHoCTN.”

154y, 50, cr. 3, Yerasa PC.

16 3a BuIe 0 MPaBy Ha OATOBOP ¥ TIPABHY HA MCTIPABKY Y 061ACTY Me/IMjCKOT TIpaBa Bujl. 3opan Vsomesuh,
»Cro6ofia n3pakaBara 11 IpaBa IMIHOCTH y MEAMjCKOM aMOujeHTy ", 360pHMK pagoBa IIpaBHor dakynTeTa
y Humry LXI, Hum 2012, crp. 68-70.

17 3akom 0 jaBHOM MHbOpPMICamy 1 MemmjuMa, ,, Cyx6ern Tmacknk PC* 6p. 83/2014, 58/2015, 12/2016.

18 33 Brwte 0 MIEMama y Be3n ca TajHoCcTH nofiataka Byl Alen Rajko, ,,Tajni podaci: nuznost i (ili) informativna
diskriminacija?“, Politicka misao: ¢asopis za politikologiju, br. 3, Zagreb 1997, ctp. 179-195.

' 3axon o TajHocTu momaraxa, ,,Cryx6enu rmacauk PCY 6p. 104/2009.

N4y, 2, cr. 1, Ta4. 2, 3aKOHa O TAjHOCTM MOJATAKA.
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3aKOH 0 eleKTPOHCKOj ynpasu®' ypehyje mocnose oprana jaBHe ympase Koju ce
OfIBUjajy YHOTpe6OoM MH(OPMALNOHO-KOMYHIKAI[MOHNX TEXHO/IOIHja, IIa Y OKBUPY Te
TeMe TI03Haje U jefiHy mocebHy KaTeropujy mojaraka. Ped je o orBopennm mopamyma,*
KOjI C€ MOTY ITOJBECTH IIOJ} TOJJaTKe KOjy Cy Of jaBHOT 3Ha4aja ¥ KOjuMa CBAKO MMa IIPaBO
fla IPUCTYIIN, a/Ii Ce UIIAK Pa3MKYjy Off Te YCTaBHE KaTeropuje mogaraka, Tako fa ux
MO>KEMO OffpefIUTH Kao II0CeOHy KaTeTopu;jy.

Ocum omMeHyTUX KaTeropuja, y IOC/I0Baby MPaBHMX NMIA U APXKaBHUX OpraHa
KOpUCTe ce IIofany 1 MHPOpMaIje Koje ce MOTY OfpefMTI Kao OC/IOBHM ITOfIALN, @ TUTY
Ce PasIMYUTHX e7IeMEHAaTa O MOCIOBHUM ¥ IIPOM3BOAHUM Iponecuma. OBO Cy IOCTIOBHI
TIOJALY KOjM Ce ITPEeBACXO/IHO KOPUCTe Y IpMBaTHe (ITOC/IOBHE) CBPXE, a/IV MOTY IIPEPaCTH
Y HEKy Off IOMEHYTUX KaTeropyja Inojaraka, yKOIMKO VICITyHe JOlaTHE YCIIOBE.

Panu cBeoOyxXBaTHOCTY aHa/u3e, ayTop he yKpaTKo 0OpafnTyl IpaBHY MIPUPOLY,
3Ha4Yaj M y/IOTy CBaKe Off IIOMeHyTe KaTeropuje mojjataka 1 MHPopManuja y npaBHOM
cucremy Perry6nuke Cpb6uje.

5. ITogamu o IMYHOCTH

[Togany o TMYHOCTY IIPELICTAB/bajy MOXK/A M Haj3HAYAjHMjy KaTErOpujy IojjaTaka y
obmactu npaBa, 6yayhu fa ce wyMa IITUTH IPUBATHOCT rpahana. 360r orpoMHOT 3Havaja,
IPUBATHOCT y CAaBPEMEHOM JIPYLITBY U IOJALM O IMYHOCTH Y)KMBAjy TOCEOHY 3aLITUTY,
Oyznyhu ja lBUXOBOM ITOBpPEIOM MOXKe 0NN 1 10 TOBpefie MHTerpUTeTa 1 IPUBATHOCTHI
¢busnukyx muna. OHu ce ofHOCe Ha ofipeheHu nCuxmIKY, PUaNIKu, COLjaTHM VI KPYTU
jeNVIHCTBEHM VI HETIOHOB/BMBY €/IEMEHT JIMYHOCTIL.

[Tpema 3aKOHY O 3aLITUTY ITOIaTaKa O TMYHOCTH, IOfIaTaK O IMYHOCTY TIPefiCTaB/ba
»CBaK! IMOJIaTaK KOjJ ce OFHOCK Ha (PM3NMUKO Nulle Yuju je upeHTUTeT ofpehen mim
OfIpeIVB, HEMOCPEHO VMM ITIOCPENHO, HOCeOHO Ha OCHOBY O3HAKe MJEHTUTETa, Kao
IITO je MMe ¥ uAeHTUUKALMOHK Opoj, MofaTaka o JOKaLuju, ugeHTIduKaTopa y
e/IeKTPOHCKMM KOMYHMKAI[MOHMM MpeXXaMa WIN jeHOT, OfHOCHO BuIlle obenexja
HErOBOT (PU3NMYKOT, (PU3NOJIOUIKOT, T€HEeTCKOT, MEHTATHOT, €KOHOMCKOT, KY/ITypPHOT
U OpyuITBeHOr ujeHTurera > [lakie, ga Ou jemaH mogarak MpeacTaB/bao IMOJATAK O
JIMYHOCTHU, OH Ce MOpa OJHOCUTY Ha HEKM jeAMHCTBeHM efleMeHT Beh oxpehenor wm
ofpenuBor ¢pusnykor nmuua. To 3Ha4M [ja ce MOAALM O TUYHOCTI He OJHOCEe Ha IIpaBHa
JIMIA, YMjU Ce PeTrMCTPOBAHU MOAALM O CTATyCy, pyKoBogehuM cybjektuma u Apyru,
jaBHO 06jaB/byjy Ha MHTEPHET CTpAaHUIV ATeHIIVje 3a puBpefHe peructpe. O 3Hadaja
3a OBY KaTeropujy IojiaTaka jecTe 1 TO ja HOCad Ha KOMe ce Hajlase U 00/IMK y KoMe ce
UICTIOJbaBajy He YTUYe Ha IJXOBY IIPABHY IIPUPOJY IOfaTaKa o IMYHOCTH. >

21 3akoH 0 enekTpoHCKoj yrpasu, ,,Cryx6enn rnacauk PCS 6p. 27/2018.

22 3a BuIIIe O KaTeropuju oTBOpeHuxX nofaraxa suj1. Credpan Auponosuh, ,,OTBOpeHy oA Kao MOCce6HA
ycnyra opraHa ynpase‘, 36opHuk pedepara 1o mosusy ca Mehynaponsor ckyma Crro6opa mpyxarma ycnyra
U IIpaBHA CUTypHOCT, IIpaBHu dakynrer Yuusepsurera y Kparyjesuy, VIHCTUTYT 3a IIpaBHe 1 ApyLITBEHE
Hayke, Kparyjesan 2019, ctp. 735-746.

By, 4, cT. 1, Tau. 1, 3aKoHa O 3ALITUTU IOJaTaKa O IMIHOCTIL.

24 JemHO YKOJIMKO Cy MOfALM O IMYHOCTY 00jaB/beHM jaBHO Off CTPaHe BIXOBOT IMAOIIA, OHU He Y)KUBajy
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ITopa1y 0 TMYHOCTY IIPEACTaB/bajy IpeAMeT YCTaBa U oceOHe 3aKOHCKE pery/iaTiBe
Oynyhu na MMajy BelMKY APYLITBEHN 3HAYaj, 0 YeMy CBeJOYM U II0CeOHO /bY/ICKO ITPaBO-
IIpaBO HA 3AIUTUTY AMYHUX TIOfIaTaKa, YMjU CYy OCHOBHM IPEIMeT 3alITUTE yIPaBO
nopany o MMYHOCTH. IbuxoBom morpenrHoM ynorpe6om u 3noynorpe6om Moxe gohn
[0 pasIMYNUTUX MITeTHUX ITOC/IeMIA 3a BUXOBE MMaolle, Ta IMIa Koja UX KOPUCTe
(pyxoBaoun u obpahuBaun) Mopajy npegsuzmetu nocebHe Mepe 3alITUTe TPUINKOM
IIXOBOT Kopuihera, ITpy 4eMy MOpajy MMAaTH U Oir0Bapajyhu paBHM OCHOB IIPUKYII/baba
u ofipeheHy cBpXy pamm Koje KopyucTe muuHe nogarke. OBa KaTeropuja rnojjataka y>xmsa
JlaKJIe 3aIITUTY /INIIA Koja ux o6pabyjy, CyAcKy 3aITUTy 1 Moce6Hy BPCTY 3aIITHUTE KOja
ce octapyje npep [ToBepennkom 3a nHdopMaImje off jaBHOT 3Ha4aja 11 3aIITUTY MOfjaTaKa
o mmyHocTI.” Tlomamy o MIYHOCTU KOPUCTE Ce CBAKOJHEBHO Y BEIMKOM OpOjy, KaKo y
IPUBATHOM, TaKO 1 Y jaBHOM CEKTOPY.

[Tomary 0 IMYHOCTY NPEACTAB/bAjy jeAHy Off HajOpOjHMjUX KaTeropuja MofaTaka,
Oymyhiu ma BUX0Ba IMCTa HUje 3aTBOpeHa, Beh ce pasBojem apymTBa HerpectaHo yBehasa
u BuxoB 6poj. [Ipumepa pagyu, Kao mojay o IMIYHOCTU MOTY Ce Y3eTH MMe, TIpe3NMe,
Ha/IMMaK, e/IeKTPOHCKa afipeca, ajipeca I IIOIITAHCKM Opoj, TOC/IOBHA afjpeca M/ JIOKAIja,
BpeMe 11 MecTo pohema, Ap>KaB/baHCTBO, U3BOAY 13 MATUYHNX KIbIUTa, GM3MIKa 0Oerexja,
KY/ITYPHM VIJICHTUTET, COLVIja/THI MJCHTUTET, OPOj COLIMja/THOT OCUTYpatba, ayAN0 Y BULIEO
cHuMIM u poTorpaduje u MHOTU APYTU.*

6. Ilomauu (mHoOpManyje) o jaBHOT 3HaYaja KOjUMA Ce MOXKe
C1060THO IPUCTYIUTI

MHory nogauny Koju ce Hajase y IOCe[y OpraHa jaBHe BJIACTM MOTY OUTH OF
3Ha4Yaja 3a IOjeIMHIA YUIM YKy SPYIITBEHY 3ajeqHuLy. Pagm ocTBapuBama IeMOKPaTCKUX
BPEJHOCTU U IPUHINIIA IPaBHE [p>KaBe, MOJNEPHM NPABHIU CUCTEMU [JO3BO/baBajy
rpahannma, mox ogpehennM ycmoBuma, 1a IpuUCTyIe OBMM MOJAIMMA 1 1A UX KOPUCTe
3a concrBeHe noTpebe. Ha Taj HaumH fp>kaBa ce ,0TBapa®, IOCTaje TPAHCIIAPEHTHA U
ocTBapyje 6K KOHTAKT ca rpahanmma.

Ca TepMMHOIOIIKE CTPaHe, youaBaMO HEJOCIEHOCT PEry/Incama OBe KaTeropuje
HoflaTaKa, OffHOCHO MHbopManuja y YcTaBy 1 moce6HOM 3aKOHY Koju ypebyje Ty obmacr.
Haume, YcTap npenosnaje MHCTUTYT IOflaTaKa y ITOCEy OpPTaHa jaBHE BIACTM KOjuMa
CBAKO JIMIiE MOXKe 1a IPUCTYITY. YjeIHO Ce jeM4M IIPABO CBAKOT JIMIIA [Ja IPUCTYIIN OBUM

IIpaBHY 3aIITUTY KOjy 01 MHave y>KuBasmu, 6yayhe fa je BUXOB HOCHIIAL] CAMOCTA/IHO OfTy4MO O IPECTaHKY
IbUXOBE ITPUBATHOCTU.

% TloBepennk 3a ME(OpPMaIIHje Of jABHOT 3HaYaja U 3AITUTY MOfIATAKa O TUTHOCTH TIPEICTAB/HA CAMOCTATHY
U He3aBJICHM JP)KaBHY OpPraH KOjy WITUTHU IpaBa rpabaHa y Besu ca mmyHuM nofanyma. OBa MHCTUTYIMja
HaJ/IeXHA je fla Hafir/iefla 3aKOHMTOCT TIPUKYIUbatba 1 Kopuitherma TMYHUX MOJlaTaKa, a IPaTy CTame Y
0BOj 067acTH, 1a KOMYHUIMpPA ca pyKoBaoLuMa 1 obpabupaunma mogjataka, Kao 1 a fiaje CBoje CyrecTujy
y Be3u ca moTpe6oM M3MeHe perylaTuBe Koja ce OHOCH Ha OBY KaTeropujy noparaka. O mpaBHOj IpUpopu
ITosepenuk Bup. Stefan Andonovi¢, ,,IIpasua npupopa IToBepennka 3a nHbOpMalMje Off jaBHOT 3HAYaja I
3aIITHUTY TIOfjaTaKa O TMYHOCTHU , ApXMB 3a IIpaBHe U PYLITBEHE HayKe, 1/2-2019, Beorpazg 2019, ctp. 205- 220.

%6 Andrej Diligenski, Dragan Prlja, Drazen Cerovi¢, Pravo zastite podataka — GDPR, Institut za uporedno
pravo, Beograd, 2018, ctp. 27-28.
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IoJALIMMA, ¥ CKIa[y ca 3akoHoM. Ca ipyre CTpaHe, MaKo je ped O MoJal}Ma, OCHOBHI
3aKOH y OBOj 00/1aCTV HOCY Ha3uB 3aKOH 0 CTTOOOJHOM IPUCTYITy MHGOPMAIIKja Off jABHOT
3HaYaja. YMecTo JIa C/ieiu TepMUHOIOTHjy YCTaBa, TIOMeHy T 3akoH ofpebhyje n ypebyje
nHopMaluje of] jaBHOT 3Ha4aja, a MI30CTaB/bajyhu U3 B1a TepMIHOJIOTHjY YcTaBa KOju
ce KOPMCTM II0jMOM IIOfIaTKa Off jaBHOT 3Hadaja. HaBenena HemocmenHoOCT je mpuxsaheHa
y IIpaKcy, Ia ce YMHY Ja He 611 6110 11e/MCXOHO MCTIpaB/paty je, 6ypyhu ma 6u mMorma
Zia mosepe o 3abyHe. Teopujcku mocMaTpajyhm, alekBaTHIjY TEPMUH jecTe MOATaK Of
jaBHOT 3Havaja, yMecTo MH(GOPpMaILyja Off jABHOT 3Hauaj, 300T IErOBOT Y)KeT 3HadYerba.

Vndopmanmja o jaBHOT 3Hauaja MpeAcTaB/ba NHPOPMALNjy KOjOM pacIoiaxe
OpraH jaBHE BIACTH, KOja je HacTala y pajly Iy y Be3) ca pajloM OpraHa jaBHe BIACTH,
Koja je capp>kaHa y offjpeheHOM TOKYMEHTY, a OTHOCH Ce Ha CBe OHO O YeMY jaBHOCT MIMa
oInpaBjaH MHTepec fa 3Ha.” [la 6u jeman nHpopMalyja npencraspana MHGOpMaLujy on
jaBHOT 3HaYaja, OHA Ce MOPa CacTOjaT! Off TPM CACTaBHA e/leMeHTa.”®

IIpBo, nHbOpMaIyja Mopa 6GUTH y ITOCETy OpraHa jaBHe BIIACTH, I7ie ITOf{pasyMeBaMo
CBe OpraHe JIp>KaBHE yIIpaBe U OpraHe Hef[p>KaBHE jaBHE YIPaBe, OGHOCHO OHE OpraHe 1
opraHm3alyje Kojuma Cy moBepeHa jaBHa onmamthema. JIpyro, Kao 1 y cy4ajy mojaraka o
JIMYHOCTH, 33 ofipeherbe jeHe YnmeHnIe Kao MHpOpMalyje Off jaBHOT 3Ha4aja, Hifje BaKHO Y
KOM ce 00/IMKY OHa Ha/Ia3) M Ha KOjJ HauMH ce OHa casHaje. Tpehe, Mopa mocrojaTu nHTepec
jaBHOCTH, IIITO MOXKe OMTY U I0jeinHaly, ja Oyzie yHosHart ca ofpehenom nHpopmanujom, mpu
JyeMy ce TaKaB MHTepeC MOpa OMTY OIIpaBJaH y KOHKPEeTHOM cIy4ajy. Kama mHTepec jaBHOCTH
He ITOCTOj WIN HUje OIIPaB/iaH, OPTaH MOXKe YCKPATUTH IPUCTYI OBUM MH(popManujama,
IITO 3HAYM /] OHe Y TMM CUTYal[yjaMa HeMajy CTaTyc nHpopMalmje off jaBHOT 3Hadaja.

[Tpumepa 3a uHdopmalmje o jaBHOT 3HA4Yaja MMa MHOTO, 6yayhm pma To
XUIIOTETUYKYM MOXKe OMTY cBaka MHGOpMaIyja Koja ce Hajla3! y IOCeAy OpraHa jaBHe
B1actyn. Tako, 6poj pelIeHNX c/TydajeBa yIpaBHOT OpraHa y jef{HOj TOJVHY WIM CK/Iallabe
onpebeHor cmopasyma Jp)kaBe ¥ IPUBATHOT JIMIIA, Opoj 3amocneHnx y oxpehenom
Ip>KaBHOM OpPraHy MOTY fia IIpefCTaB/bajy MHPOpMaIje Off jaBHOT 3Hadaja.

7. Pasnuka usmehy nojma madopmanuje n mogarka

Kako Ycras u 3akoH 0 c1060gHOM IpUCTYITy MHGOPMaIMjaMa 0 jaBHOT 3Hadaja
KOPICTe pasInduTe I10jMOBe, HEOIIXOIHO je HAIlpaBUTHU AMCTUMHKUMjY nsMeby mojma
HofjaTKa 1 mojMa nHpopmarnje.

Yomnuire y3eB, MOfaTaK NpeAcTaB/ba ofpeheny 1 moce6Hy KapaKTepuCTUKY HEKOT
IpeMeTa, ojase v mnua. Ilopary Mory 61Ty nckasaHu AeCKpUITHBHO VIV KOHKPETHO.
[Tpumepa panu, nogarak je ume Mapko, amu u 6poj 100. To sHauM fja jemaH moparax,
caMo 110 ce6M, He 3Ha4M ITYHO HEeroBOM IIPUMAOILy, KOjU Huje YIIO3HAT Ca Lje/IOKYITHUM
KOHTEKCTOM M3 Kora 11 360T Kora ce nopiaraka fo6uja. Ca gpyre crpase, mHbopManuja
IPEe/ICTaB/ba PE3YNTAT aHa/IM3€ I0fjaTaKa O HEKOM ITPeIMETY, ojaBy vy uity. To sHaun
fia Buiie Melyco6HO KOHTeKCTya/THO MOBe3aHMX MOflaTaKa MOXKe IPefICTaB/baTy jeflHy

Yy, 2, c1. 1, 3akoHa 0 cM06GOTHOM IPUCTYITY HHbOPMALjaMa Off jABHOT 3HAYaja.

28 Yop. Dejan Milenkovié, Pristup informacijama, zastita licnih podataka i tajnost informacija, Komitet
pravnika za ljudska prava, Beograd 2009, ctp. 25.
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undopmanujy. [Ipumep 3a nupopMarujy npencTasbana 6u nsjasa fja Mapko Mapkosuh
Koju xuBM y ymuiy Munenrtuja Ilonosuha 2a y beorpagy nma 20 rogmsa.

Ha ocHOBY 137105KeHOT M3BOJIM Ce 3aK/bYYaK JIa je IOfJaTaK ,,je[fHOCTaBHa HeoOpaheHa
4MbeHMIA KOja IMa HeKO 3Haueme", oK MHPOopMaIyja IpeacTaB/ba ,Pe3ynTaT aHaim3e
U OpraHu3anyje MojaTaka Ha Ha4MH fla /jaje HOBO 3Halbe IIPUMAOoLly MHpOpMaIje®, ITO
Jlajbe 3HAYM J1a CY ITOJALN ,I30/I0BaHe YNbeHMIIe KOje IT0CTajy MHPOopMalije Y MOMEHTY
BJXOBOT Kopuithemwa 1 caMo aKo Cy IIpaBOBpeMeHo jare.”

[TocMaTpaHo U3 IpaBHe IepCIeKTNBe, u3Mehy nBa 1mojMa ImOCTOju pasnmka Koja
HOBJ/IaYM 32 COOOM pasIMUNTO MOCTYIAbE U ApyTadnje IpasHe rocneanie. JJa opa Ba
II0jMa HIUCY CMHOHMMIU Yy IpaBHOM cucteMy Pemy6nmuke Cp6uje cBemoun n 3akoH o
OIILITEM YIIPAaBHOM ITOCTYIKY KOji Y OKBUPY CBOjUX Hadesla II03Haje I ,Hadye/Io IPUCTYTIa
nHpopManMjaMa 1 3aITUTe mopaTaka‘ >

V3 n3n0’xeHOr MOXKeMO 3aK/by4UTH fia je IPAaBUIaH TePMUHOIOLIKN IIPUCTYI Y
ypebnBamy rpaBHO-pe/leBaHTHUX YNbEHNIA, V3 IIPABHE IIEPCIIeKTIBE, YINIbEH Y OKBUPY
3akoHa o cobopHOM NpucTyIy nHbOpMalMja off jaBHOr 3Hadaja. byayhu na nadopmannja
Ipe/iCTaB/ba IIOfIaTaK VTN TPYITY MOBE3aHNX IoaTaKa Koju MMajy ofipeheHn KoHTeKcTyamHn
CMICA0, IeMNUCXOAHO 61 6110 fa ce y MPOMMCHMa KOPUCTUTY TepMUH MH}OopManyja
yMecTo TofaTKa, O¥Io ja ce pajy o ,IOfAIIMa O TMYHOCTU WM ,,[TOJALMIMa Off jaBHOT
3Havaja“ KojlMa je 103BO/beH MPUCTYIL VICK/bYy4MBO Y OHMM CTy4ajeByMa y KOjuMa Huje
OMTaH KOHTEKCT Y KOMe Ce cariefjaBa Wiy KOpYCTy ofpeheHa unmbeHnIa, Tpe6a KopucTuTI
TepMMH noziatak. Tako, y c1y4ajy ,,OTBOPEHNUX IOfjaTaKa“ VIM ,,CTATUCTIYKIMX ITOflaTaKa ',
aJieKBaTHa je ymorpe6a oBOT TepMMHa, 6ymyhi 1a UMeHIYHM CKIIOTI e/leMeHaTa y OKBUPY
KOjUX ce TocMaTpa ofpeheHa unmennIa Wim KapakTepyCTIKa HUje Off 3Ha4aja 3a IeHY
la/by YHOTpeOy, OTHOCHO 3a CBPXY pajM Koje ce IIPUKYI/ba, YIIOTpeb/baBa 1 KOPUCTHL.

8. CraTucTMYKyM IOfAIY Off jaABHOT MHTepeca

JemHa op ycTaBHMX HagnexxHoctu Permy6nuke Cp6uje Tide ce npahema cTama y
APYLITBEHNUM 06acTMa Koje perymite. [IpahemeM u yrBphuBameM cTama y 10jefIHUM
obacTuMa IPYLITBEHOT KMBOTAa YMHOTOME Ce JOIIPMHOCU KBaJIUTETHIjeM >KUBOTY
nojefuHana u Apymrsa. Takobhe, Ha OCHOBY OBUX HOfjaTaKa MOTY Ce M3BECTI 3aK/bY4Ii
0 ycHeImrHocTy ofpebheHe MonMuTHKe MV MPOINCA y HaToj 06/IACTI, IITO MOXKe BOLUTI
HACTaBKy IpVMEHe, USMEHM WINM YKUJAby IONUTUKE VI NIpaBHE peryaaTuBe Koju cy
MIMaHEHTHH y TOj 06/MIacTIL.

3HauajaH efleMeHT y 00aB/baby TAKBUX [e/TaTHOCTY jeCy CTaTUCTUYKM TapaMeTpl,
OZHOCHO CTAaTUCTUYKM mopanu. [Ipunpema, npukympame 1 obpafia CTaTUCTUIKNAX
HoflaTakKa Off CTpaHe Jip>kaBe yCMepeHa je Ha mpahemwe cTama oppebene gpymrsene
obmacTyt 1 momohu y meHoM pasBojy. Tako, 3BaHMYHA CTaTUCTUKA MJe 3a TUM Jia
Ha HeyTpaJHUM TeMebuMa 06e3benn ,0pojuaHe 1 pelpe3eHTATUBHE MOJjATKe U
nHpopMaIyje 0 MACOBHUM eKOHOMCKIM, AeMOrpadCcKUM U APYLUITBEHUM II0jaBaMa I
2% Ra¢unarstvo i informatika, Razlika izmedu podataka i informacija, pocrynHo Ha: https://informatikasg.
wordpress.com/category/ii-godina/excel/access/razlika-izmedu-podataka-i-informacija/,mpucrymn 14.06.2019. rop,

3041, 15. 3axoma o0 omirTem YIIPaBHOM IIOCTYIIKY.
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0 IojaBaMa 13 06/1acTI pajiHe 1 KMBOTHE CpefiHe, ¥ TO 3a CBe KOPUCHUKe: IPUBPETHE
cybjexTe 1 BUXOBA YAPYXKea, Ap)KaBHe OpraHe, OpraHe ayTOHOMHMX IIOKpajiHa O
OpraHe jeAMHMUIIA IOKATHE CAMOYIIpaBe, Ky/ITypHe, 00pa3oBHe U Hay4He MHCTUTYILH]E,
Ka 0 U 3a Hajmupy jaBHOCT ! Jlaksle, Kao CTaTMCTMYKM Nojany 1 MH}popMaumje Mory
CITY>KUTH PasInyuuTe YMbeHMle U3 IPYIITBeHNX obmacTu Koje ypebhyje n koje mparu
Ip>KaBa, a KOje Cy Of] 3Hauaja 3a YNTABO APYLITBO.

Osu nopany npoussoye u oxpehene nmpasHe nocnenne, 6ynyhu fa 3BaHu4Ha
cratuctuka o6esbebyje myHy samtury npasa gaBanana nogaraka 1 MHGOpMalyja, aam
yjenHo npensuba u oaroBopHocT npoussohava 3BaHm4He cratucTuke (Pemy6mmdakor
3aBofia 3a cTaTnCcTUKY, Haponne 6anke, [pamcke ynpase rpajia beorpaga, utn.). Jemna op
o6aBe3a OHMX KOj MIMajy 06aBe3y IPUKYIbaka CTAaTUCTIYKIX ITOflaTaKa jecTe fja IpoBepe
fia 1 Meby TakBMM IofialMa HeMa IOfiaTaKa O JIMYHOCTH. Y3 TO, OHU Cy 06aBe3HM fa
BOJle padyyHa O TAYHOCTY U a)XYPHOCTH IIOfIaTaKa Koju ce IPUKYIUbajy 1 06pabyjy.

Ilakrte, off 3HaYaja 3a CTATUCTIYKe IOJATKE je IIPaBUTH pas3nuKy usMely mopgaraxa
0 JIMYHOCTH U ,,OCTA/INX ITOATaKa" KOju Ce MOTY CI0OO/IHO IPUKYIUbaTy 1 06pabhuBaty,
IIITO TOBOPY O ITOTPeOy pasINKOBama PasININTIX KaTeropyja ImojaTaka.

9. Tajun moganm

[TojepyHy mofaLM Koju ce Hajlase y IOCENy OpraHa jaBHE BJIACTU MIMAjy BEIVKI
3Hayaj 3a jaBHIU MHTEPeC, I1a ce 300T Tora He CMe I03BOJIMTY CBYM JIMIVIMA /1A M3BPIIIE YBUT
u goby y mocep TakBux nopataka, 6ygyhn fa ce MoXke yrposuTy HeKa BPETHOCT Koja je
Of] 3Hayaja 3a MNPy APYIITBEHY U AP>KaBHY 3ajeqHuUIy. 360r TOra, Ap>KaBe IIPOITIAIIaBajy
IojefiuiHe MOIaTKE 3a TajHY, YMMe Ce CTBapa HOBA KaTeropuja MofjaTaka- TajHMUX MOfaTaKa.

TakBa nmpaxca npumerHa je u 'y npasy Peny6mke Cp6uje, riie je 3aKOHOM O TajHOCTI
nopiataka ypehen moce6aH cucrteM KOHKpeTH3alMje 1 3alITUTe TajHUX IOfaTaKa Koju Cy
3HaYajHM 32 MUTarba HAL[MOHAJIHE 11 jaBHe 6e30€JHOCTH, YHY Tpalllbe U CIIo/bHe 6e30eIHOCTH
Iip>KaBe, MOCeOHN YCIOBY TIOJ] KOjIMa Ce MO)Ke MPUCTYIUTU TajHUM MOAALVIMA, UTH.
OBaj 3aK0H Cafip>K1 1 onpel’)e}be II0jMOBA TajHOT II0JjaTKa M ITOflaTKa Off MHTepeca 3a
Peny6muxy Cpoujy.

Tajuu moparax je mogarak of nMHTepeca 3a Permy6onmuky CpOujy, Koju je 3aKOHOM,
APYIMM IPOIMCOM MIN OJJTYKOM HaJJIEXKHOT OpraHa JOHECEHOM Y CK/Iajly ca 3aKOHOM,
onpeben u o3navyeH ofpehennm crerieHom Tajaoctu. [logarak ox nHTepeca 3a Peny6nmky
Cpb6ujy je cBaxy mojiaTak May JOKYMEHT KOjUM PacIloake OpTaH jaBHE BIACTH, KOjU
ce OJHOCU Ha TEPUTOPUjaTHM MHTETPUTET U CYBEPEHOCT, 3AIITUTY YCTABHOT IOPETKA,
JbYACKMX M MaBVHCKUX IIpaBa 1 C1000/a, HAIIOHAIHY U jaBHY 6e30eqHOCT, ofbpaHny,
YHYTpalllibe 11 CIIO/bHE MOCIoBe.

[la 61 jeman mmojatak Morao fia 6yzie KBamiUKOBaH Kao TajHY, OH Ce MOpa OIHOCUTHI
Ha Ba)KHA INTama jaBHe 0e30eHOCTY MM [Ipyre jaBHe MHTEpece Koje Ap>KaBa TeXU
fa samtuty. Takobe, HEOIIXOHO je f1a je TajHOCT YCTAaHOB/bEHA 3aKOHOM VIV JPYTUM
IPOIIICOM, KaO U OJTyKOM HaJlIKHOT OpraHa y moce6HoM mocTynky. Tpe6a Bogutn

314y, 2, cr. 1, 3akoHa o 3BaHMYHOj CTaTHCTULY, ,Cnyx6eun rmacuuk PCY 6p. 104/2009.

24y, 2, cr. 1, Taw, 1 n 2, 3aKoHa 0 TajHOCTM IOflaTaKa.
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padyHa 0 TOMe Jia ce ,TajHOCT TIofjaTaka He KOPUCTY y HeIeTUTYMHe CBpXe, OHJIa Kajia
He ITOCTOjI jaBHY MHTepecC KOju ce WITUTK TajHouhy mopjataxa.

Tajun nmopmany cy y ogpehenom ogHocy ca mHpopManujamMa oy jaBHOT 3Hauaja,
6ynyhu na ce nmpumkoM ofpebhuBama crenena Tajaoctu ofgpeheHor mogarka Mopa BOAUTH
padyHa o TOMe JIa jaBHM MIHTepec IIpeTe)ke Hajl MHTepecyMa rpahaHa 3a c1o6ofaH mpucTym
nHpopManujama of jaBHOr 3Ha4yaja. O OBOM MUTamy Ce MOpPA BOJUTH PadyHa y CBAKOM
KOHKPETHOM CJIy4ajy, Ha Taj Ha4MH WTo he ce omoryhmurtu ajjekBataH cucteM IpaBHe
3alITUTe, y BUAY IIPaBHOT JIeKa, 110 KoMe he CTPyYHO M He3aBUCHO TeJIO IPOLeHbIBATI
IPeTeXKHOCT NHTepeca.”

Ha oBom MecrTy, jom jelHOM OTBapaMoO NUTame aJeKBAaTHOCTU 3aKOHCKE
TepMMHOTIOTYje, 6ynyhnu na 3akoH ypebyje ,,TajHe mopaTke, oK 611 3a MCTY IIOjaBy MOTA0
fla KOPUCTY TePMUH ,,TajHe nHpopMaryje®. Hanme, TajHoCT ce ogHOCK Ha MHOpMaIije
oppebeHor cnyuaja, mojase, MM VIV IpeAMeTa, KOjU ce carjiefiaBa Y KOHTEKCTY U YMju
€JIeMEHTH HUCY M30/I0BaHMU Of, PYTHX, Kao IITO je TO CIy4aj ca MojanyuMa. Y3 To, I1ojaM
OTBOPEHOCTH U JOCTYITHOCTY MH(pOPMaIMja Off jaBHOT 3Hayaja je HaCcTao Kao peaxiyja
Ha , 14 je Y CKJIaJly ca TaKBMM Pa3BOjeM II0jMa MOTPEOHO MPATUTU U TEPMUHONOUIKY
npupony.** V1 Mehy TajHyM nmopamyma Mory ce mpaBuTH pasiuke. Tako, jaB/ba ce mogena
Ha [TOfIaTKe KOj! Ce CMATpPajy Ip>KaBHOj TajHOM, BOJHOM TajHOM /U IIOCJIOBHOM TajHOM.>

10. OTBOpeHu moganu

OrBOpeHy nofaly peCcTaB/bajy HajMIal)y KaTeropujy nogaraka y npasy Pemy6mke
Cp6uje. OBa rpyma rmojaTaka HacTasa je Kao pe3yaTaT TexKmbe 3a BehoM oTBopeHourhy u
TpaHcnapertHoinhy pajia opraHa jaBHe BJIacTy 1 O/IVDKMM KOHTAaKTOM rpahaHa u jpkase.
HapaBHo, 0TBOpeHM IOfjallM MIMajy 3Ha4ajHe CIMYHOCTHU ca MHPOpMAaIjaMa Off jaBHOT
3Ha4Yaja, a/IN ce OBe [iBe IPyIIe IToflaTaKa UIAK pas3/nKyjy.* V jemHa u gpyra rpyIa mogaTaka
TeXe fIa y4JMHe JOCTYIIHIM Be/JKe IPpyIIe IoflaTaKa Koj/Ma ce OPTaHM jaBHe BJIACTI CITyXKe
y CBOM pafy, Ipyu 4YeMy TaKBM ITOfALIM MOTY fia CITy»Ke rpabaHuMma.

OcHOBHa pa3/MKa JIeXXN y TOMe IITO OTBOPEHM IOfIaliM IIPEeiCTaB/bajy YCIYTy OpraHa
jaBHe B/IacTy, Koja je OecriaTHa, OTBOPeHa U JOCTYIIHA CBMM 3aM{HTE€PECOBAHNM JINIIVIMA,
JIOK je 3a Jobujame nHGOpMaIyja Off jABHOT 3HaYaja HEOIIXOZHO Ipohy mocTymak Koju ce
nokpehe saxTeBoM 3a mpuctyn ogpeheroj naopmaryja. To 3HA4UM Ja Cy OTBOPEHM ITOfALIN
(kajia ce 0TBOpe) C1I0OOTHO HOCTYIHY 6e3 MKAKBUX IIPeIpeKa, oK Kof MHpOopMaIuja of
jaBHOT 3Ha4aja je HEONIXOIHO MOKA3aTy MHTepeC 1 MoTpeby 3a MPUCTYIIOM U JoOMjameM.

By IUTakby je MpOLieHa 3aKOHUTOCTU U IPaBMYHOCTY AMCKPELMOHe OlieHe OpraHa jaBHe BiacTi. Dejan
Milenkovi¢, Pristup informacijama, zastita podataka o licnosti i tajnost informacija, Komitet pravnika za
ljudska prava, Beograd, 2009, ctp. 101.

**'V teopuju ce kopuctu mojam Tajuoctu undopmanuja. Buy. Dejan Milenkovié, Pristup informacijama,
zastita podataka o li¢nosti i tajnost informacija, Komitet pravnika za ljudska prava, Beograd, 2009, ctp. 99.
3 Porde Popovic, ,Sta sme, a §ta ne sme da bude tajna o drzavnom sektoru bezbednosti, Bezbednost, Centar
za civilno-vojne odnose, Beograd, 2009, ctp. 3.

3% Pazmuxosatbe MOMEHYTUX TPyIIa IIOflaTaKa IPATU ¥ IO/ie/la TPAHCIAPEHTHOCTY Ha OHY Y Y)KEM CMIUCILY U
OHY y IIMpeM CMICTTY. 3a BIle 0 0Boj Iofienu Buf. CreaH JIumih, EBpoIicko yIpaBHO IIpaBo — ca 0CBPTOM
Ha ynpasHo 1paBo CpOuje y KOHTEKCTY eBPOIICKUX MHTerparja, beorpan 2011, cTp. 74.
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Onpebeme nojma oTBOpeHMX NoOAaTaka y fomaheM IIpaBHOM CHCTEMY HaIa3uMO
y 3aKOHY O e/IeKTPOHCKOj yIIpaBH, Koju ofipehyje oTBOpeHn mojaTak Kao MofaTak Koju
je MOCTYIaH 3a IOHOBHY yHOTpeOy, 3ajefHO ca MeTAIoaIIMa, Y MAIIVHCKY YN T/BUBOM
U OTBOPEHOM 06/MKY.”

JlocTymHOCT 3a HOHOBHY YIIOTpe6y IofjaTakKa 3HAYM TO /ja Ce TIOfAIIM MOTY KOPUCTUTH
y CBpXe ipyradnje ofi KOjuX Cy IPBOOUTHO IPUKYIUBEHY 1 He IPECTaB/bajy OATaK KOju
ce He CMe yIIoTpe6/baBaTy Off CTpaHe HOBOT KOPMCHMKA. VICTH je c/rydaj ¥ ca MeTaIofaIma,
Kao OHVIM eJIeMeHTVIMa KOjJ JIajy BUIIe 1 IOTIyHNje MHGOpMaIuje O IIOJATKy O KOMe je
ped. ManmHCKa YU T/bMBOCT TOBOPY O TOMe JIa Ce IOfjally Hazase y 00/MKY KOjy je YNT/bUB
nomohy yo6u4ajeHnx 1 CTaHAApAHMX padyHapcKMx mporpama. Ha kpajy, oTBopeHn
0671MK TofpasyMeBa MOTYRHOCT IPMCTYTIa OfJallMa Off CTPaHe CBMX 3aMIHTePeCOBAaHMX
nuia 6e3 3aXTeBa U UCHyH-aBarba JOJaTHMX U OMYHCKMX ycnoBa. OCHOBHIM O/IMKaMa
MOYKEMO JIOZiaT 11 TO Jla OTBOPEHM NOfIAliM MOpajy 6uTH y mocefy OpraHa jaBHe BIacTH,
fia Cy cmo6OIHO TOCTYIIHY, IIPUCTYIIAYHY Y JOCTYIIHN y OTBOPeHUM (opmaTima.*®

IIpumepa OTBOpeHMX IofaTaka MMa CBe BUIlle, a Y joMaheM ImpaBHO cucremy,
usMebhy ocranux, To cy 6ase mogaTaka >kanom 13 0671aCTU 3aLITUTE ITOJATAKA O IMIHOCTH,
6ase mogaTaka 3axTeBa 3a IpoMeHama y lleHTpanmHoM perucTpy, nogarm o caobpahajuum
HesrofilaMa 3a TepuTopujy rpaga beorpasa, 36upke mogaTaka o KBaauTeTy 3eM/BUIITA U
MHoTre fipyre.”

11. 3ax/pyqak

MopepHo mo6a ¥ HOBe TEXHOJIOTMje CTBOPHJIE CY HOBe OO/IMKe APYIITBEHNX
O[IHOCA V1 HOBE BPEHOCTY Yy CABPEMEHOM JPYLITBY. Je[lHa OJ] Haj3HAYajHUjVIX BPEJHOCTI
caBpeMeHOT fo6a jecy nH$popMalyje 1 IOAALM KOjii Ce CBAKOJHEBHO KOPICTE U pasMembyjy
y BUTUTATHOM 1 MaTep1jau30oBaHOM 00/IMKY 13Mehy pasnmauTux mpuBaTHYUX, HOCTOBHMX
U IpXKaBHUX cy6jekara. Tako, y IojeAMHNM cHTyalujaMa, BPEJHOCT IOflaTaKa ycIlieBa
Jla Ha/[MallX ¥ BPEJHOCT HOBLA. Y TaKBUM OKOJIHOCTMMA, JP>KaBe Pearyjy U CBOjuUM
IpaBHMM HOpMaMa ypeDyjy ocHOBHe KaTeropuje mopjataka u nHpopmanuja. HapasHo,
360r BelMKOr Opoja M pa3IM4nUTOr 3Havaja cBe MHGOpMalije U MoJauy He Y)KUBAjy
VICTY CTeTIeH BXXKHOCTM Y IPaBHOM HOPMIUpamy 1 IIPaBHOj IIpaKcy, Ia ce ypehyjy camo
ozpebene, HajpakHMje KaTeropuje.

JaBHO npaBHU crcTeM Perry6muke CpOuje o3Haje HEKOIMKO IPAaBHO PeIeBAHTHUX
Kareropuja mHpopMarja u nogaraka. To cy: mopaiy o mmaHOCTH, nHGOpMaIuje off jaBHOT
3Ha4Yaja, CTaTUCTUYKY IOJALM, OTBOPEHM MOfALM U TajHyu nojauu. OBM mofjany HUCY
ypebenu Ha cucremcky HaunH, Beh ¢y pparmeHTapHO ypehenn pasmuunTM nponnucuma.

Y, 4, cr. 1, Tau. 25, 3aK0Ha 0 €/IEKTPOHCKO]j yIIPaBI.

38 Ynop. Credpan Anmonosuh, OTBOpennu moffaiu Kao moce6Ha ycryra oprana ynpase, Co60ofa mpyskama
ycyra u mpaBHa curypaoct (yp. Muoznpar Muhosuh), Kparyjesar, 2019, ctp. 739.

39 3a Bume o mucTH OTBOpPeHUX MofaTaka y Perry6muiu Cp6uju sujy. Credpan Auponosuh, ,,OTBOpeHy oA
Kao moce6Ha ycIyra opraia ympase, y 360pHuK pagopa: Cro6oya Ipyskama ycIyra U IIpaBHa CUTYyPHOCT
(yp. Muoppar Muhosuh), Kparyjesary 2019, ctp. 740-743.
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Ycras Peny6nke Cp6uje mosHaje caMo Heke Off IOMEHYTHUX KaTeropuja, oK Cy
ipyTe HaIllTe CBOje MECTO Y ITOCeOHUM 3aKOHMMa, MaJja CBOje OCHOBE Hajla3e y yCTaBHIM
MHCTUTYTMMA U HadenmuMma. Ha ocHOBY TakBe cuTyanuje Moryhe je M3BpIINTY IOfETY
Ha OHe MH(popMalMje U IMofaTKe KOji MPefiCTaB/bajy yCTaBHY KaTeTOpujy U OHe KOju He
IIpefiCTaB/bajy IpegMeT YCTABHOI TEKCTA. Y IPBY I'PYIyY CIafajy IOfALM O TUMYHOCTIH,
uH(pOpMalyje Off jaBHOT 3Ha4aja M CTATUYKM IOJALM Y CTATUCTUYKY NOJALy. Y APYTy
KaTeropujy cuajiajy TajHu nojgauu 1 OTBOPEHY IOJal.

Kao npenopyky uctindemo norpeby 3a yCTaHOB/baBabeM ApXKaBHO NH(OPMALIOHO-
KOMYHMKAI[MOHOT CUCTeMa Y OKBYPY Kora 61 ce Hajlasuie cBe KaTeropuje nupopmarmja
U TIOfIaTaKa, Pery/laTuBa U MpaKca y Be3y ca BUMa, Kao ¥ MOryhu HauMHU IIpUMeHe U
kopumrhema. Ha Taj HaumH ocTBapnio 61 ce Hayeso TPAaHCIAPEHTHOCTY i OTBOPEHOCTH
paja opraHa ympase, a rpahanu 6u 61y yrnosHaTu ca cBUM BpcTama MHopMaimja u
IofjaTakKa Koju Cy Of] 3Hayaja 3a CBAaKOJJHEBHE IIPVBaTHE U ITIOC/IOBHE aKTUBHOCTIL.

Ca TepMIHOJIOIIKe CTpaHe, yOuaBaMO HeJOBOJ/bHO YCK/TaheHy I0jMOBHY TEPMIHOTIOTLY
ycTaBa, 3aKOHa, TeOpHMje U IIpaKce, YMMe Ce CTBapajy U JI0TM4Ke HegocnegHocT. Hanme,
HOTPeOHO je mpaBUTH pas/nKy n3Meby TepmuHa MHpOpMalja ¥ HOJaTaK. Y TEOPVji ¥ jABHOM
IICKYPCY, MHGOpPMaIyja IIpefiCTaB/ba jeflaH VI BUIIIe ITofaTaka y ofpehenom konTekcTy. Ca
Jipyre CTpaHe, IIOfjATaK IIpeACcTaB/ba ofipeheHy UnmbeHNIly MIM KapaKTepUCTUKY IIpefMeTa,
nojase 1y 6uha, Koja Huje KOHTEKCTYa/THO YC/IOB/beHa. TaKBO pasmKoBarbe He IIPeCTaB/ba
1o, foMaher IpaBHOT CUCTEMA, T1a Y HOPMATUBHOM CMUCITY JOJasy IO HEKOH3UCTEHTHE
yHoTpe6e OBUX CIMYHVX TEPMIHA, a/I) UITAK Pas/IMYUTHX [10jaBa.
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Summary

Information and data are one of the basic currencies of the modern world. Due to
the great importance they have for the functioning of the state and society, information
and data find their place in regulations as well. Having in mind the growing normative
presence, in the positive law of the Republic of Serbia it is possible to make a distinction
between different categories and data. In this paper, the author seeks to point out the
existing categories of information and data in the legal system of the Republic of Serbia,
to distinguish between them and to point out terminological inconsistencies. Also, in the
conclusion, recommendations are given regarding the theoretical approach and practical
editing of legally relevant data and information in the public law of the Republic of Serbia.
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Iparan Mumuh'

JTETUTUMHU MHTEPEC KAO OCHOB OBPAJIE
ITOOATAKA O IMYHOCTU

Caxerak

Omurra ypeng6a o samtuty nogaraka o muaHoct EY (2016/679), xao
U CPIICKM 3aKOH O 3aIUTUTH MOfATKa 0 MMIHOCTH (Y mabeM Tekcty: 333I1JT),
CBOjUM Ofipef6ama IIPONNCYjy AUPEKTHY IPUMEHY IIPUHIINAIIA OHOCHO Havesa
Ha KOjuMa Cy 3aCHOBaHI. [IMpeKTHa IIpyMeHa OBMX Hadesa ¥ IPMHIUIA je
npensubena ca umpeM Aa ce y mro Behoj Mepu ykake Ha 3Ha4aj Koju UMajy
BPEIHOCTH U IIpaBa KOja OBY IIPOIMCH TPOK/IAMY]y, II0 IleHY TOT'a Jla yIIPaBO OHU
y4lHe OBe aKTe IIpeBUIle YOIIITeHVM U HOI0KHUM KPUTHULIM U TyMadebMa.
Cmncao oBe offpefi0e jecTe CBaKaKo I Jia ce JIMLA YMjI Ce TOfALY O IMYHOCTU
o6pabyjy mro epukacHmje 3amTNTe, Kao a priori crabuja cTpaHa y IpaBHUM
OIHOCUMA KOJI KOjMX Ce Kao jefjHa off IOC/IeNIIa jaB/ba 00pajia BIXOBUX
MMYHUX nofaTaka. [IpBo Haueno Koje MpokiaMyje 3aKOH jecTe OHO Koje ce
THYe 3aKOHUTOCTU 00pafie, OGHOCHO KOje IPOINCYje Y KOjuUM CUTyalyjaMa
he ce o6papma cmaTpaTn ycknabhernom ca 3akoHoMm. CBakm Off LIECT TAKCATUBHO
HaBeJleHMX OCHOBa 00pajie, Pas/MKyjy ce KaKo CaJip)KMHCKI TaKO U pOPMAIHO,
¥I CBaKU Off BJIX 3aC/Ty>Kyje I0CceOHy MaXKiby U JOHEKJIe [PYTauyjy IPUCTYII U3
TEOPeTCKOr U HmpakTuyHor yriaa. Hajbnekcubmnnmju mehy muma je cBakako
OCHOB 00pajie Koju ce 6asypa Ha ITUTYMHUM MUHTEPECHMa, a FerOBa 3aKOHCKa
¢dbopmynanyja 3ajiaje r1aBo60/be MHOTYIMA KOjI je TyMade Y IPUMeYjy, HajIpe
U3 pasjiora IITO je IPeYOILITeHO ITOCTaB/beHa (jep je jequHO Tako Mora
aJIeKBaTHO Jja IIOKpYje IMPOKO M0Jbe BeroBe MpUMeHe), aiu 1 300T Tora ITo
y TeKCT 3aKOHA HICY YIUIA IOjallliberba Y IIPUMepPU Cafp)KaH! Y IpeaMOy/n
Koja je cacraBHM feo Omuate ypenbe EY (y mamem TekcTy: mpeambyna). Y
HeJJOCTAaTKy Ipely3Huje perynannje y fsomaheM 3aKOHOIABCTBY, jaB/ba ce
noTpeba 3a MpaBHNUM pallylambaBambeM OCHOBA 00pajie IofaTaka TayKe MIecT
3aKOHa, 11 BeroBOr TyMayermha y KOHTEKCTY OCTa/INX Ofpenoy 3aKoHa 1 I1jba
KOjU Ce XKe/u ’b1Me IocTuhn.

Kipyune peum: Hadena s3amTure mojgaraka o JMYHOCTHU, HAYesIO
3aKOHUTOCTY OOpajie IofjaTaka O IMYHOCTHY, TETUTYMHY VIHTEpPeC, 3aKOH O
3aLITUTH IOflATaKa O IMYHOCTY, MAPKETVHT.

! Ayrop je amBokar us Beorpapa.
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1. ¥YBox

TokxoM nocenmbe elieHnje CBeIOLM CMO Be/IMKe CMeHe Y BPXY /INCTe HajBpeTHMjIX
KOMIIaHMja CBeTa KOje ce Kao jaBHa aKI[MOHapCKa APYLITBA Hamtase Ha 6ep3u. Tako,
Ha(THe ruranTe 1 GOH/0BE KOji YIPaB/bajy MIIMOHMMA KBapaTHNX MeTapa HajBpeJHIX
HeKpeTHMHA WIN Y CBOM NOPTHO/Njy MMajy akiuje I71006aIHO HajyCIIeIIHIj X KopIiopanuja
CBETa, CMEHNJIE Cy KOMIIaHMj€ KOje Y CBOM IIOCENY jeiBa Jja MMajy 1 3TPaJie y KOjiIMa Majy
PErUCTPOBAHO CEAUINTE, a KOje CYy CBOj IIOC/IOBHU MOJIeI 3aCHOBale Ha OeHepuTIMA
nHTepHeTa. OBe KOMITaHUje CBOje ycmyre, nuaMeby ocrasnor, Harmahyjy mmaHnM nopanyuma
buUBMYKMX MMIa Ka0 KOPUCHYKA HUXOBUX YCIyTa, KOjU Ca Makbe VTN BUIIE Pa3BUjeHOM
ceemrhy o ToMe 6€3yC/IOBHO NPICTAjy Ha BUXOBe ycnoBe. VIsmeby ocranor, 36or morpebe
fia ce y TOM HepaBHOIIPAaBHOM OJHOCY KOPVMCHMILIM MHTEPHETA 3alUTHUTE Off MHTEPHET
TUraHaTa ajn 1 Off cebe caMMX OfHOCHO Jja IM Ce IIpy>Ke IIpaBoBpeMeHe NHpopManyje,
o6e3beze mpaBa, Kao 1 fia ce yBefle pef y oOpajy IMYHUX IOfaTaKa reHepanHo, EY je
ycBojuna Omiury ypen0y o 3amtuty nogarka 2016/679 (y sapem tekcty: Omuita ypenoa
wm T'ITIP), xoja ce 3acHMBa Ha HEKOIMKO OCHOBHMX NpMHIMIIA 3ammTe. [lo meHy ma
OBe KpOBHe IIPOIIICe YYMHM U TIPEBNUILe OIILITUM, TBOpall peliema n3 Omre ypenbe je
oMmoryhaBameM AMpeKTHe IPYMeHe Hade/la ICTAKao BeIMKM 3HaYaj UCTUX U noTpedy fa
ce BUXO0BO fIejcTBO y 1To Behoj Mepu npommnpu. PasyMeBamwe 0OBUX IPUHIUIIA, HYXHO je
U 3a pasyMeBame [pyrux ogpenou Omiure ypende, OMHOCHO BbeHe KOHKPEeTHe IIPYMEHe.
Vcro petewe Omiute ypenbe, y popmu Hadenna Cefy U Hal 3aKOH.

2. Hauemo 3aKOHUTOCTH

O6a momeHyTa aKTa, Cy MO3ULMOHNPa/Ia HAYe/I0 3aKOHUTOCTY Ha IIPBO MECTO,
nponucyjyhu ycmose oy kojuMa he ce 06pazia mogaTaka o IMYHOCTY CMaTPaTy 3aKOHUTOM.
Ilaxse, 3akoH Harmamasa fja he o6pasia mojaraka 6MTH 3aKOHNUTA YKOJIMKO je UCITYHbeH
jeaH off IIeCT TAKCATMBHO HaBeJeHNUX YCIOBA, OMHOCHO CBAKV Off HaBe[eHNUX YCIOBa
IpeficTaB/ba OCHOB 00pajie 3a cebe 1 WHEroBUM MCIymemeM obpazna he ce cmarpatn
3akoHuToM. OHOCHO, o6paza he 6UTH [O3BO/BEHA YKOMUKO CY MOJALN O IMYHOCTH
HEOIIXOJHN Jia 6V ce M3BpIINIe YyTOBOpHe obaBese, IO YC/IIOBOM /A je MOjefyHALL YNji
ce mopauy o6bpabyjy yroBopsa crpana. Takobe, o6pasa he 6utu 103Bo/beHa YKOMMKO je
HEOIXOfIHA Pa/iyi OLITOBabha 3aKOHCKIX 00aBe3a PyKoBaolja OAALIIMA, VTN je HEOIIXOf Ha
Paiy 3alITHTe XXKMBOTHO BaKHIX MHTepeca [0jeAMHIa Yuju ce mopary obpabyjy mnm gpyror
¢busnyKor NMuIla, Kao 1 y crydajy obpaze paay obapbama I0CTIOBA Y jaBHOM MHTepeCy
W jaBHMX oBnaurhema pykoBaoma. MehyTum, yKonmnko Hujean off HaBefjeHa YeTHPH
yCIOBa He MOYKe OVITH MCITyEbeH, OFHOCHO YKOJIMKO CBpXa 06pajie He OAroBapa Hil jeffHOj
of monybheHux omnmyja, pykopasal 1Ma MOTyhHOCT fia 06pafy BpIIM IIO OCHOBY CBOT
VUL JIETUTYIMHOT MHTepeca Tpehe cTpaHe, a yKOIUKO TO Huje CIy4aj obpajia mojjataka je
yCTIOB/beHa IpbaB/batbeM U3PUUINTOT Y HeABOCMIC/IEHOT IPUCTAHKa /INIIA YNje IofaTKe
Xenu ga obpabyje.

2 Y1, 12, 3aKoH 0 3amTUTH nofaraka o masocty, “Cir. rmacauk PC” 6p. 87/2018.
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IMako je 3a Heke cBpxe 0Opajie, IPUCTAHAK U3 YI/Ia 3aKOHUTOCTY HAjCUTYPHUjU
U Haja/leKBaTHNUjY OCHOB, HeroBO IpubaB/bambe YeCTO HUje JIaK 3aJaTak, KaKo 13
cy0jeKTMBHUX pasjora — Moryher Hecmarama IOjeMHIIA ca 0OPaZloM WM/IM HEroBOT
MAaCUBHOT JIp)Kama, TaKo 1M 300T OKOTHOCTM Koje Ipomsunaase U3 00jeKTUBHMUX
HemoryhHocT f1a ce ofpebenn npucranak npu6asu. C TMM y Be3y, PyKOBaoIly MOfjaliMa
je 4ecTo jenmHa ommuja fa obpapy moparaka y ofpebeHe cBpxe Mmokymia jja omnpaBja
JIETUTVMHUM VHTEPecoM, Kao 0CHOBOM obpape. Takobe, y curyanmjama kajja naTepec
PYKOBaoIla M/ jaBHOCTU IIPeBarHe HaJl MHTEPECUMa I0jeJUHIA, HAPOYNUTO Y OHOCY
Ha BpcTe oOpaje o KojuMma he 6MTH pedn y 0BOM TEKCTY, Kao U OKOITHOCTH KOje Ipare
panmy obpazie, TeTMTUMHI MHTepec Tpeba TpeTuparu Kao IpMMapHM OCHOB obpafe,
y KOM CITy4ajy IIpUCTaHaK Ha 00pajy cBakako He 6u Hu 610 oprosapajyhm ocHos, a
HBEroBo IpubaBbame He Ou 610 LemcxogHo. YpaBo he o6paja koja 1Ma 3a OCHOB
JIETUTVIMHY MHTEPeC OHOCHO 3aKOHUTOCT OUTY TeMa M3/Iarama I JeTa/bHuje aHa/Iu3e
y OBOM TEKCTY.

3. JleruTHMHM MHTepeC Kao OCHOB 00pajie mogaTaka 0 TMYHOCTH

JMaxKo je TernTMMHYU MHTepec Kao OCHOB 00pajie IofaTakKa O IMYHOCTY IIPOIMCUBATIA
u JupexTnBa’ n3 1995. roguse, Koja je mperxopyaa ONIuToj ypenou o 3alITUTH ITOJATAKA,
ITOCPeIHA IPUMEHA OBOT aKTa M JPYTU HENOCTAUM KOju Cy IpaTunu [MpexkTusy,
pesy/nTupanu Cy TUMe Jla OHa HUje Jlaja Ke/beHe Pe3y/TaTe Ha IO/by 3allITUTE MOJaTaKa
o nmmyHocTy Ha HUBOY EV. Tek ca crynamem Ha cHary [JJI1P-a, gouuto je mo noppo6Hmje
IpMMeHe MHCTYTYTa JIETUTUMHOT MHTepeca (Kao U HBeroBUX IMPOIPATHUX TyMaderma
U CMepHUIIa 3a beroBy npuMeny us IIpeam6yne), HajBuiie 3axBaspyjyhu ogpenbama o
IupeKTHOj mpuMeHn Hadena IJITIP-a, onpen6ama koje ce THUy MMPOKOT TePUTOPHjaTHOT
¥ TIEPCOHATHOT [IejCTBA, KAaO U BUCOKIX HOBYAHMX Ka3HY KOje 0Baj aKT mpeasuba.

4. [lepuHNIMja TETUTUMHOT MHTEPeca Y 3aKOHY

O6pada je 3axonuma, usmehy ocmasnoe yKonuko je HeONX00Ha y Uuby 0cmeapusarva
Jle2UMUMHUX UHmepeca pyKosaoua unu mpehe cmpate, 0cum ako cy Had mum uHmepecuma
npemexcHUju uHmMepecu Ui 0CHOBHA NPAasa u cnobode 1UYya Ha Koje ce no0auu 00HOCe KOju
3axmesajy 3aumumy nooamaxka o IUMHOCMU, a NocebHO aKo je nuue Ha Koje ce nooauu
00HOCe ManonemHo nuye.*

U mpe Hero wmTo je 3aKOH MOYeO Ja ce MpUMelbyje, Beh ce HameTHY/IO nuTame
IITa 3aKOHOZABAIl TIO[pasyMeBa IIOf Ie2UMUMHUM UHIMePecom pyKkosaoua unu mpehe
cmpane, v Koje 611 IpyMepe 3a TO CTPYYHA jJaBHOCT MOIVIA fia I Pajiy JIAKILIET PasyMeBarba
oBe oxpenbe. Hemro y6/p0M aHaNMM30M 3aKOHCKe fie(pMHUIIje OBOT II0jMa, Off]Max
ce TIOCTaB/ba U MUTAE IJie Cy TPaHMIle I7le IpecTaje IETUTUMHI NHTePeC, a MOYnEbe
[PVMBATHY MHTEPeC INIIA Ha KOja ce oA OJHOCE, OfHOCHO jaBHM IHTEPEC 3a 3aLITUTOM

3 Yy1. 7 Directive on the protection of individuals with regard to the processing of personal data and on the
free movement of such data, 95/46/EC.

4y, 12, cT. 1, Ta4. 6, 3aKOH O 3aIITUTY ITOfATaKa O JIMYHOCTH.
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npusatHocTi. OAroBOpe Ha TO, KaO U Ha NMUTame y KOjuM cuTyanujama he ce obpasa
CMAaTpaTy HeOIIXOJHOM I MHTepecH KOT CybjeKTa Cy IpeTeXXHMUjI, OBaKo GopMymcaHa
IIpaBHA HOpMa 3aKOHA, CBAKAKO He MOXKE JIa IIPY KA.

C mpyre cTpaHe, CBaKM pa3BMjeH IPaBHY IOPejaK TeXM Jja IeTOBY IPABHIU U3BOPK
perynmmury cBa muTama Koja Tpeba IIpaBHO perymcati, OCTaB/bajyhn mojefuHaqHuM
aKTMMa caMo KOHKpeTu3anujy Tux Hopmu. MehyTnm, ykonmko ce mocmMaTpa gpyrBeHa
U IIpaBHA CTBAPHOCT, jefTHOCTABHO je YTBPAMUTH JIa IPABO HUKAJ] He MOXKe OUTH CacBUM
HOTIIYHO, OfIHOCHO JIa y FbeMy MOpa 61T IIPa3HIHa, Kao ¥ JIa Ce VICTe MOPajy MOy haBaTi
TI0jeIMHAYHVIM HOpMaMa CBe JIOK He Oy/y perynucaHe ommTuM. JJak/e, IpaBHUX NpasHMHA
MoOpa OUTH jep je KMBOT MHOTO CTIO>KEHUjI Off ITPaBa, a OHOCHO IpaKca yBek upe 6ap
Kopak ucnpep,. C TUM y Be3H, IIOCTOje [IBe BPCTe ITPAa3HIHA, OHE noYemnHe, Koje Cy IoCTojaje
y TPEHYTKY YCBajarba aKTa U KOje je 3aKOHOJAaBall IIPEBUJE0 M CBECHO 3aHEMApUO U
HaKHAOHe KOje HICY MOIJIe 1a Oy carjiefilaHe paHuje, a Koje Cy Ha IIpMMep IJIOf IPOMeHa
U pa3Boja ApyIuTBa.’

Kapa je y muTamy npeyonuiTeHa 3akoHCKa (popMy/alyja IETNTMHOT HTEPeca,
IpasHUHe 4ijy IOTpeby 3a monymaBambeM HaM HaMehe mpakca, CBaKaKo Cy nouemte,
jep je TBopall 3aKOHa CBECHO IIOCTABUO IIPaBHY HOPMY Ha OBaKaB HAaulH, OCTaB/bajyhn
cy0jeKTMMa KOji YUeCTBYjy Y IIOCTYILMMa 0Opasie ia Jajbe CBOjUM CTaBOBYMMA I PelllehiMa
U3 IpaKce U3rpajie CUCTeM U MOCTyIak Koju he mpenusHuje Bogutu no yrephusama
JIETUTUMHOT MHTepeca y mpakcu. Vako y Halem IpaBHOM CUCTEMY He IOCTOjU IIPOIIC
KOj¥ I3PMYUTO TOBOPH O NIOITyHhaBarby IPABHNX IIPA3HMHA, OH UIIAK ITOCTOju pehyTHo,
CaJpXXaH je y AyxXy Ile/ioT Ipasa. Jlake, [pyIITBEHOM UHTEPECY KOMe IIPABO CIIYXKM, ¥
OBOM CITy4ajy ce fiaje IIpefHOCT Hafi popMamHO cxBaheHNM Haye1oM 3aKOHUTOCTI. MecTo
OIIIITYX HOPMM, MOPAjy [a IOIIyHe OHe II0jeVHa4YHe, Ifie he cymoBy Kpo3 cBoja cnobonHa
CyAMjcKa yBepema U ocTojeha pererma 13 cyjcke mpakce W IpaBHe Teopuje, YIIPKOC
YUEEHNIIN JIa OBO HICY 06aBe3yjyhu nsBop npasa, mponahn npasuso koje he Ha Hajoopn
HA4MH ONOPaHNTH IPYLITBEHN MHTepec.®

CBakako, YMHM Ce Ja ce KOJI HY jeIHOT APYTOT OCHOBA 06pajie IojlaTaka O MMYHOCTH
He UCTHYe oTpeba 3a y3uMameM y 0631p moTpeda 1 KOHTEKCTa IPYIITBA, KAo IITO je TO
KOJI ISTUTUMHOT MHTepeca. Vlako HICy CMHOHMMMY, APYLUITBEHN U JIETUTMMHY MHTEPeC Ce
y BE/IMKOj Mepy IIpeKJIanajy, i II0CTojambe APYIITBEHOT Y BeIMKOM Opojy cny4ajeBa 6uhe
jemaH op ycmosa o6pabuBama ogaTaka o IMYHOCTY Ha OCHOBY JIETUTHMHIX MHTepeca.

Jlake, mocTaB/bame NMpaBHe HOPMe KOja NPOMUCyje MOryhHOCT mpuMeHe
JIETUTYMHOT MHTepeca Kao OCHOBA 00pajie, y YOIIIITEHOM CMICITY, CBaKaKo je Omma
HajaJleKBaTHUje Pelllebe, jep ce jefMHO Ha 0Baj Ha4MH MO>Ke IIOKPUTU IINPOK CIIEKTap
ciydajeBa 13 mpakce koju he 3axreBaru MmoryhHocT oziBobema 1of 0By IIpaBHY HOPMY.

5. JlermtuMHM MHTepec y npeamOymu Onmure ypende o samrruty nogaraka EY

[TpobmeM KOHKpeTH3aLMje ¥ IPAaKTUYHE IIPYMeHe 3aKOHCKe (GopMyIalmje mojma
JIETUTYIMHOT IHTEpeca, MOTao je fia Oy/e Ae/MMIYHO PellieH MM YOIaskeH y IIpoLiecy uspase

> Pajomup Jlyxuh, Bysmup Kourytuh, JIparan Mutposuh, Y800 y npaso, Beorpa, 1999, ctp. 505.
6 Ibid, crp. 506.
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OJIHOCHO yCBajama 3aKoHa, MehyTuM Ta mpuInKa je IpoIylTeHa Kajia je 3aKOHOJaBal]
IOHEO OJITYKy Jla He MMIUIEMEHTHUpa pelera us [Ipeambyrie koja ce TMYy TETUTUMHOT
MHTEpeca y TeKCT 3aKOHA. YIIPAaBO M3 OBOT Pasjiora, €BPOIICKA PEryIaTuBa je U Jlajbe y
3HATHO]j IIPEHOCTY y OZHOCY Ha goMahy, jep oHa kpos IIpeamOyny koja nmparu Onmity
ypenoy, y Be/IMKOj Mepy ITIOMa)ke pasyMeBakby C/I0Ba 3aKOHA, lajyhu mpumepe, Iojalmemna
U KOHTEKCT IIpaBHMM HopMaMa. Kako oBe ofpen6e HICY yIlIe y TEKCT Haller 3aKOHa, a
OmTa ypenba ce He MOXe JUPEKTHO IpuMemnBaty y Perry6mumm Cp6uju jep oHa Huje
wianuna EY, ocTaje Ham fa aHamsupaMo IIpaBHY HOPMY HallleT 3aKOHA 110 CBOjOj TPeHYTHOj
CaJP)KMHU U IOKYIIAMO Jia je PA3/I0oKMUMO U U3 Ibe M3BYYeMO IITO BUIIE 3aK/bydaKa.

Tako, nsmeby ocranor, [Ipeam6byna ypenbe ofHOC peBare MHTEpeca pyKoBaola
UM TOjefMHIJA Ha KOTa ce IOfallM OJHOCE CTaB/ba Y KOHTEKCT Pa3yMHUX OYEKMBarba
OjefiNHIIA VI BeroBe Be3e ca pykopaolieM. Ha mpumep, nerntuMHM nHTepec 6u Morao
IIOCTOjaTI y CIIy4ajy pelleBaHTHOT OffHOCa n3Mely oBa iBa cy6jekTa yKOIUKO je IojefiiHaIl
K/IVIjeHT PYKOBAOIIa JIIM je Ha IPYTY Ha4MH IIOCTIOBHO aHrakoBaH. CBaKako, yTBphuBame
IOCTOjatba JIETUTMMHOT MHTepeca 3aXTeBasio 61 MasK/bUBY IIPoLleHy, n3Meby ocranor, n
YMIbEHNIIE MOXKE JIU TI0jeIMHAL] Y BpEMe I Y KOHTEKCTY IIPUKYIUbarba IMIHMUX MOaTaKa
pa3yMHO oyeKMBaTu o6pafy y npeiMeTHy cBpXy. OfHOCHO, MHTepecy U OCHOBHA IIpaBa
HOjeMHIIa T0ceOHO 6V MOI/IN IIPeBAarHy TH Y OFHOCY Ha MHTepece PyKoBaolia o0pajie ako
ce MMYHM nofany o6pabyjy y OKolMHOCTMMA Y KOjiMa TIOjefMHIY pa3yMHO He O4eKYjy
fla/by obpany.

3a yTBphuBame nocTojama TeTMTUMHOT MHTEPECA, N3Y3€THO je BaKHA U CMEPHUIIA
ITpeambyre koja ykasyje ja ce MO>Ke CMaTpPaTH ia IIOCTOj | IETUTVIMHY MIHTepec Kof 0bpaje
JIMYHUX MOfjaTaKa Koja ce BPIIN 3a ITOTpebe AMPeKTHOT MapKeTuHra.”

Takobe, pykoBaomy Koju Cy fieo IpuBpeHe rpynalyje Wi MHCTUTYIINja, TOBe3aHUX
LIEHTPA/IH/M T€/IOM MOTY MMAaTy JIETUTUMHY MHTepec 3a MPeHOC INYHUX IoJaTaKa
YHyTap Te rpymnanuje, 3a yHyTpallibe afMUHUCTPATNBHe NOTpebe, n3meby ocranor 3a
06pajy TMYHVX OfaTaKa K/IVjeHTaTa U 3all0CTIeHMX, C TYM IITO Ce Ha IIPeMETHY IIPEHOC
IpUMebYjy OIIITA IIPaBIIa O IPeHOCY nofaTaka y Tpehe semspe.®

Hase, Ilpeambyna nojammasa ga he mocrojaty 1erMTUMHM MHTEPEC U Y CIy4ajy
obpajie TMYHMX [TOfJaTaKa y MEPY Koja je Hy>KHa 11 IIPOIIOPLIMOHAIHA 32 TOTpebe 6e30emHOCTI
U CUTYPHOCTH Mpeske 1 MH(popMaiuja, OfHOCHO CIOCOOHOCTI MHGOPMALMOHOT CCTeMa
Jla ce OffyIpe Y OBHOCY Ha KOHKPeTaH HIBO ITOBEP/bMBOCTH, CTy4ajHUM forabajuma mmm
HE3aKOHUTHUM VJ/IU 3/I0HAMEPHUM PajitbaMa Koje YIPOXaBajy JOCTYIIHOCT, Ay TEHTUIHOCT,
VHTETPUTET ¥ IOBEP/bYBOCT IOXPaeHNX VN IIPeHeTUX IMYHMX IIOJATaKa Kao U CUTYPHOCT
IIOBE3aHNX YC/IyTa Koje Cy IOCTYIIHE ITyTeM TUX MpeyKa I CHCTeMa, a KOje CITPOBOJie OpTaHu
jaBue Brmacty, LJEPT-oBw’, [JCVIPT'’-0Bu mnm MHTEPHET U POBAjIepy e1eKTPOHCKUX
koMyHuKanyja. OBaj Bupi o6pasie MMa 3a Lk fla oMoryhy 671aroBpeMeHo ClipedaBambe

7 Onmra ypen6a o samrmuty moparaka EY (2016/679), [Tpeam6yna, pernrarn 47.
8 71+
Ibid. 48.

® Computer emergency response team, y Perry6muu Cp6uju Hayuonannu LIEPT Peny6nuxe Cp6uje, y oKBUpY
Pezynamopme azenyuja 3a enekmponcke KomyHuxayuje u nowmarcke ycnyee PATEJL.

10 Computer Security Incident Response Team, y Perty6mum Cp6uju mweroBy GyHKImjy Bpim Axademcka
mpesca Penybnuxe Cpouje.
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HeoBmaurheHOT IPUCTYIA eIeKTPOHCKIM KOMYHUKALMOHNM MpeXXaMa, Kao I MIperbe
malware KOIoBa, OJIHOCHO 3ayCTaB/barbe Halaja 00ycTaBOM YC/Iyre U CaMUM TUM U
CIIpeyaBarbe IITeTe Ha pauyyHapyMa ¥ KOMYHUKALMOHUM cucTeMuma.'!

Ha kpajy, IIpeambyna ykasyje 1 ga Ou ce JIETMTHMHMM VIHTEPECOM CMAaTpajo U
yKasuBame pyKoBaolja IOflalliMa Ha MOTeHIMja/IHa KPUBIYHA Jlela OHOCHO IIpeTibe
jaBHOj 6€30eTHOCTH, T1a 6V TAKO IPEHOC TNYHYX ITOfaTaKa y IOMEHYTY CBPXY Ha/l/Ie>KHUM
opraHmMa 6mo 3akoHuT. MehyTum, [iejcTBO OBOT IpaBMIa je OTPAaHMYEHO [a/bUM
objamrmemeM 1a 611 TakaB IpeHOC Tpebaso 3abpaHnuTU ako 0bpasia Huje y CKIafy ¢
IPaBHMM, IIpOdeCHOHATTHUM WM SPYTUM UMIIEPATUBHIM HOpMaMa Koja o6aBe3yjy Ha
HOIITOBAbE TAjHOCTI. "

6. YTBPT)I/IBaH)C 3AKOHUTOCTN 06})3116 II0 OCHOBY JIETUTUMHOI MHTEpECa —
TPUIIAPTUTHHU TECT

V13 3aKOHCKM ITOCTaB/beHe paBHe HOpMe'? Koja ce OHOCH Ha JIETUTYIMHY VIHTepec,
MO>KeMO U3/IBOjUTI TPU yC/IOBa KOja MOpajy fia Oyzy ucnymeHa faa 6u ob6paja 1o oBoM
OCHOBY 6ua yckmaheHa ca HayenoM 3aKOHUTOCTH:

e HeomnxongHocT obpase;

e TlocTojame IErMTUMHOL MHTepeca pyKoBaola i Tpehe crpane;

e IIpeBara erMTUMHUX MHTepeca pykoBaomua wmm Tpehe cTpaHe Haj MHTepecrMa
I0je{MHIIa Ha KOTa Ce MOfAIN OffHOCE.

C tiM y Be3u, TOCTyIaK yTBphuBama 0CHOBAaHOCTI 06 pajie MOYKEMO OPTaHN30BaTH
Kao TPUIIAPTUTHY TECT, U UNMIbEHNIIe KOje Cy Be3aHe 3a KOHKpPeTHY 0bpajy moBecTn
y KOHTEKCT TP HaBeJleHa YCI0Ba M Ha Taj HAYMH YTBPAUTU Ja /I CY OHU UCITYHEEHMN.
OnHOCHO, MOYKeMO yCIIocTaBuTH criefiehe TecToBe: TeCT 3a MpOBepy MOCTOjakba TeTUTUMHOT
MHTepeca, TeCT HEOTIXOHOCTY ¥ TeCT pABHOMEPHOCTH ',

7. Tect yrBphuBama HeONXOTHOCTH

Kop yrBphuBama unmeHne fa mm je obpajga HeONXO[HA K/bYUHO je Hajlpe
OZITOBOPUTH Ha NMUTatbe Aa /i je Moryhe ucty cBpxy noctuhu Ha Apyru Ha4MH,0MHOCHO
na i je moryhe cBpxy noctuhu o6pagom Mamer 6poja TMYHNX MOATaKa VI 00pagoM
KOja ce BpIIM Ha Mabe HBA3MBaH HauyH. JJakiie, Kako 611CMO OATOBOPW/IN Ha MNUTabe
fa nmu je oOpaja HEONXOAHA, HajlIpe MOPAaMO YTBPAUTH Jia /I IIOCTOje anTepHaTuBe U
koje. Takobe, pyro Ba)kHO IUTambe 3a KOje y OKBMPY OBOT TecTa Tpeba mpoHahy oarosop
jecte ga mu o6paia YOIILITe MOXKe JOBECTH 10 OCTBApeba CBPXe, I1a CAMUM TUM U I JIN

! Rermran 49, npeam6ya, OmmTa ypen6a o samruTy mogaraxa EY.

12 1bid., crp. 50.

134y 12, cr. 1, Tad. 6, 3aKOH 0 3aIITUTH nojaTaka O JIMYHOCTH.

" UK Information Commissioner’s Office: https://ico.org.uk/for-organisations/guide-to-data-protection/guide-
to-the-general-data-protection-regulation-gdpr/legitimate-interests/, mpucrym 01.06.2020.

52



Hpazan Munuh - JIETUTUMHY IHTEPEC KAO OCHOB OBPAJIE...

je meHo cruposobeme yomiurte noTpe6Ho 1 HeonxoxHo. VI Tpeha okomHOCT Kojy Tpeba
Pa3MOTPUTH je OHOC pafmy 0bpajie M CBpXe, OfJHOCHO HJXOBA IPOIOPIVIOHATHOCT.
Haxrne, o6paza he ce cMaTpaTyt HEOIIXOJHOM CaMo YKOJIVKO je BpeflHa CBPXe KOja Ce JKeu
nocTrhi, OTHOCHO YKONMKO je IeHO CIIPOBODerbe IeMCXOHO.

8. TecT IpoBepe MOCTOjarba IETMTUMHOT IHTEpeca

Tectupame mocTojama IETMTMMHOT MHTEpeca M/IM TeCT CBpxe 611 Tpe6ato oa Ham
OZITOBOPM f1a IV IIOCTOj M JIETUTVIMHY MHTepeC Ha CTPaH!U PyKOoBaolja Wiy Hekor Tpeher myia
wm He. C TUM Yy Be3) TIOTPeOHO je YTBPAUTU HEKOMMKO YnibeHuna. Hajmpe, nerntnMun
MHTepec Mopa OMTH ITOCTOjaH 1 jacaH U MOYKe Ce CACTOjaTy U3 TNYHUX, IPYIITBEHNUX, a/Ii
U KoMepuujanHux epekara. OTHOCHO, Y TY CBPXY IIOTPeOHO je aHaIM3MPaTy BPEJHOCTH
KOje JOHOCK TaKBa oOpajia U YTBPAUTY M3 Yera ce cacroje, KO MX MMa M 300r 4era cy
BaKHe, Kao J1 /ja /TN IOTeHIMjanHe OeHeduTe yK1Ba caMo pyKoBasall vy u Tpeha crpana,
OJIHOCHO IIMpa jaBHOCT. J[Jak/ie, IPBEHCTBEHO je OTPeOHO yTBPAUTY Jia /N je U 300T yera
obpasia mogaTaka HoTpebHa pyKoBaoly mim TpeheM nuiry, a ITo je KOPUCT Koja ce MOXKe
ocTBapuTy obpagoM Beha u BpegHMja ca APYIITBEHOT acleKTa, To cy Behe ImaHce fa ce
MOKaXke II0CTOjarbe IETUTUMHOT MHTepeca.

[Ipeamby/oM je HaBeJileHO HEKOIMKO CBpXa y Koje ce kopuinhemwe JIerMTUMHOT
MHTepeca MOKe MOfipasyMeBaTy, IIONYT CIpedaBaba KPUBUYHUX Jlela U IIPeBapHUX
pajimby, yrpoXkaBama cucteMa MHGOpMaloHe 6e36eqHOCTI WM pasMeHe nHdopManuja
yHyTap Tpylle IOBe3aHMX CybjekaTa, o 4yeMy je BuIle OM/I0 pedn y Jemy TeKCTa Koju ce
opHocy Ha [Ipeambyy.

9. TecT paBHOTEXKE

Tect paBHOTeXXe MM balance test mofpasyMeBa CTaB/batbe MHTepeca ¥ KOPUCTU
pyKoBaolja ofHOCHO Tpeher uila y KOHTEKCT ITpaBa MojeANHIIa Yuji ce ofary oopabyjy
U yTBphuBame 4uji MHTepecu y KOHKPEeTHOM Cny4ajy npeosnabyjy. Jakie, mpuinkom
npotueHe ja au he mpeBarHy TV TETUTUMHI MHTepeC HaJl MHTEpeCrMa IMija Ha Kora ce
noypany ogHoce, Hapounto he ce ysetn y 063up:"

e TIpupopa nopgaraxa Koju ce o6pabyjy;

e OuekuBama II0jefNHIIA Y TIOITIERy oOpazie;

e BepoBaTHu yTHuaj obpajie Ha IOjefAMHIIA ¥ HETOBY IIPUBATHOCT M Mepe 3a
yba>kaBarbe HeraTMBHOT YTUIIaja.

5 UK Information Commissioner’s Office: https://ico.org.uk/for-organisations/guide-to-data-protection/
guide-to-the-general-data-protection-regulation-gdpr/legitimate-interests/how-do-we-apply-legitimate-
interests-in-practice/, mpucrym 05.06.2020.
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10. IIpupopa nogaTrka o TMYHOCTHU

Bpcra ogHOCHO mpupopa mopaTka Koju ce obpabyje of Benukor je yrumaja mpu
yTBphUBamy paBHOTeXe MHTepeca nsMelhy cybjexara koju ydecTByjy y obpapu. Tako,
obpahuBame mogaraka Kojyu cy 3aKOHOM OKapaKTepMCaH! Kao IoceOHe oceT/bMBe
KaTeropuje, MofaTaka 0 KPUBUYIHOj OCYDMBAHOCTY MU TOBbEY, Ka0 U MOfaTaKa Koju
ce OJJHOCe Ha Jielly ¥ MaJIoJIeTHMKe y 3HaTHOj MepU OIpaHM4YaBajy JoMeT MHTepeca
pykoBaoua win Tpeher nuna. Takobe, Tpeba moce6HO LeHUTN U CBe Apyre IMOAAaTKe
KOje /by[iu yoOudajeHo CMaTpajy MpUBATHNUM, IIOIIYT MaTe€pMjaTHOT CTamba, IUXOBUX
po¢ecroHaTHUX 0COOMHA MM CLIOCOOHOCTH, @ HAPOUUTO KapaKTePUCTUKA Be3aHNUX 32
JIMYHOCT Y 3[PaBCTBEHO CTame IojeHIa. ¢

11. PasymHa o4eKkuBama

YumeHn1a fa ce 06paja oueKyje WM MOfpasyMeBa ca aclieKTa I0je1HIIa, Takohe
MOXKe VIMa BeJIVIKM yTHIIaja KOJ YyTBph1Bama IocTojama paBHOTeXe NHTepeca. Kako
6MCcMO IITO TIpelu3HYje YTBPAWINM OYeKUBamba Apyre CTpaHe IOTPeOHO je OATOBOPUTHI
Ha HEKO/IMKO BXHMX NuUTama. Hajipe, ga mu cy pykoBasal 1 IojeuHal y ocJI0BHOM
VLU IPUBATHOM OHOCY MU CY TO OMJIM, KA0 M i JIV CY pafitbe 00pajie y CIMYHY CBPXY
usmeby uctux cybjexara pahene y npomnoctu. 3atum, 6UTHA je ¥ OKOIHOCT Y KOjoj €y
HOJALM IPUKYIbEHN, OGHOCHO Jja JIY Cy IPUKYIUbEHN IMPEKTHO Of IIOjeiNHIIA W/IN Of
Tpeher nmia, Kao u Jja M MOjeiMHAL] 3Ha U fla /I je 0OaBelITeH fla Cy MOJALM O HheMy
no6ujenn ox Tpeher mma. [labe, BayKHa OKOMTHOCT KoOja yTI4e Ha 04eKUBara pafmy obpaze
je M ImpoTeK BpeMeHa Off TPeHyTKa Kajla Cy HOfjally IPUKYIUbEHN [0 TPeHyTKa obpaje.
YKO/IMKO je IPOILJIO ITpeBMIlie BpeMeHa Off KaJja Cy NoJallyl IPUKYIUbeHM, BEpOBaTHIje je
fla Cy ce OKOIHOCTY IIPOMEHIIE, T1a ¥ O4YeKVBamba M0jefiVHIIa y IorIeny Moryhe obpase
HofiaTaka ofi CTpaHe CybjeKTa Koji je IofaTKe IPUKYIbao.

12. YTunaj Ha npaBa nojequHua u 6e36egHocHe Mepe

Tpeha Ba)kHa OKOTHOCT KOjy MOpaMoO Jja Y3MeMO y 0031p IPUINKOM IIpUMeHe
TeCTa paBHOTEXe je yTULaj obpajie Ha IPUBATHOCT HojeuHNa. C TUM y Be3U, YKOIMKO
1ocToju MOryhHOCT fja 06pajia HeraTMBHO yTHYe Ha Hera, MOTPeOHO je aHaIM3upaTn
6e36egHOCHe Mepe Koje he Taj HeraTuBHM yTuIaj npepynpeautn u ykaountu. Obpazga
MO>Ke Ha BMIIIe Ha4)MHA HEeTaTMBHO YTUIATU Ha IIOjefuIla M MOXKe ce MaHM(ecToBaTn
orpaHMyemneM Kopuilhema beroBux IpaBa, IyOMTKOM KOHTpPOJIe Hafl MOAALMa VN
MaTepujaTHOM LITETOM KOja ce OITIefia Y YMamerby ocTojehe MMOBMHE WM USTYO/bEeHOj
no6utn. Takobe, 06pama MoXKe Ha CTpaHM IOjeVHIIA TPOY3POKOBATY 1 HEMaTepHjaTHy
IITeTY, Ka0 MOC/IeAUIly AyIIeBHOT 60/a ycie, AIPYyIITBeHe OCy/ie NN Ofi6adeHOCTH,
CMambera yI/iefa y ApyLITBY UTH,.

16 Ibidem.
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Ykonuko ce pajisbaMa o6pajie pyKoBaolla TeX! Ka MOCTHU3aby KOPYUCTY 3a MNPy
APYIITBEHY 3ajefUHMILY, y CMUCITY CIT0o00fe TOBOpa U MHTepeca jaBHOCTH, IOTpebe
HOBIHAPCKOT NCTPaKMBamba Koje 3aXTeBa 00jaBy IMYHIX ITOfjaTaKa, Takohe je morpe6HO
CIIPOBECTI TeCT PAaBHOTEXE VM YTBPAUTH Jja /I je TIOCTOjU HETaTUBHM YTHUIIAj OHOCHO
fia /M je LIeTIMCXOMHO XXPTBOBATI IIpaBa ¥ IPUBATHOCT OjeA1HIIa 3apas 6eHednTa Koju
he ocTBapuTi jaBHOCT.

IIpriMeHOM TecTa paBHOTEXe, BKHO je YTBPAUTH I Jia /I TIOCTOjI FUCOAIAHC ¥
opHOCHMa M3Mel)y pykoBaoIa ¥ Ioje/iHIIa, O HOCHO JIa JIN je PyKOBaJIall y JOMMHAHTOM
nos10kajy. OBO je HApOUMTO MOTPeOHO Kaja 06pajy IO OCHOBY JITUTUMHOT MHTEpeca y
M3y3eTHMM C/Iy4ajeBlMa Bplile OPTaHy jaBHE BIACTY M3BaH HUXOBE jaBHE [IeNMaTHOCTH.

Y cny4ajy fa ce yTBpAM IPUCYCTBO HETATMBHOT YTHUIAja, Y LN/bY HETOBOT
HeyTpalicama I CMamberha, PyKOBasIalL] je HyXKaH Ja Ipefy3Me cBe IOTpebHe Mepe y
CKJIafy ca 3akoHOM. Mepe ce OfjHOCe, KaKO Ha MOIITOBakbe Hadeaa obpajie Kao LITO Cy
MMHUMM3alyja IofjaTaKa ¥ OrpaHnYebe BpeMeHa YyBama, TAKO 1 Ha IIPOIIcaHe 0OBe3e
cuposobema Mepa 6e30eTHOCTY ONYT NCEYAOHNMM3ALIje VTN eHKPUIILje.

13. IIpnMeHa TETMTUMHOT MHTEpeca

C 0631poM Ha CBOjy (IeKCUOMITHOCT, IETUTUMHM VHTEpeC Kao OCHOB obpajie
HOJIaTaKa O IMYHOCTY VIMa BeOMa IIMPOKY IIPUMEHY, /i YIIPaBO BeroBa MPY/Iarof/bIBOCT
1 HeofipeheHOCT MOYKe Ta YMHNUTH Y MICTO BpeMe U HEIIOIY/TAPHOM ¥ PU3UYHOM OILIVjOM
3a pykoBaolle. 360r Tora ce 11 IIpolieHa yTHUIIaja HajBUIIIe BPIIN y CIIy4ajy oOpajia Koje 3a
OCHOB JIMajy YIIPaBO JIETUTUMHU MHTEpeC.

Ilaksie, y OTHOCY Ha ipyre OCHOBe 00Opajie, IETUTIMHI MHTEePeC TPaXKit OTIPe3HIjI I
aHAIMTUYHU)Y IPUCTYII 06pazy, HapounTo y ¢asu weHe npunpeme. Ha nprumep, yKommko
IPUKYyIUbame 1 yIoTpeby ofpeheHNnx nojaraka Hamaxke 3aKOH WIIV Cy OHM IOTPeOHM 32
U3BpILebe yTOBOPHe 00aBe3e, 3aKOHUTOCT 00pajie Hije yIITHA ¥ pyKOBasIall ce He Mopa
HPENCIUTUBATI BbeHY OCHOBAHOCT HUTH je HOofiaTHO 06pasnaraTy u npaspatu. C 0631pom
Ha TO Ia ce IPaBO Ha 0Opay 10 OCHOBY JIETUTVMHOT MHTepeca He LPIM U3 MMIIepaTBHe
HOpPMe, yTOBOpa, CTykKOeHMX oB/aihema HUTY BUTATHUX IHTepeca, BberoBy 6asy Tpeba
y CTapTy HOCTABUTH ¥ KPO3 TPUIIAPTUTHMU TECT yTBPAUTH A /U je 0Opajia 3aKOHNUTA.

MebyTuM nerutMHYU NHTEpeC He Tpeba MOCMATpaTy Kao OCHOB 00pajie Kojii ce jaB/ba
Kao M3y3eTaK U y CUTYal[jaMa Kajja HUje[jaH PyTY OCHOB He MOXe fia Oy/e IpYMerbeH.
HanpoTus, nmopep nmopgpasyMeBaHuX cBpxa koje cy 6mmke pepunucane Ilpeamo6ynom,
JIETUTVMHI VHTepeC MO>Ke VIMAaTy IpMMapHy IPMMeHY U Y HeKMM CIy4ajeBuMa obpaje
nsmeby cybjexara koju Beh nmajy usrpahen nocnmoBum ogHoc, rie je TakBa obpaja
OYeKMBaHa I yoOu4ajeHa.

Takobe, yKONMKO je TerMTVMHM MHTEpeC OYMITIEIaH, @ CBPXa HEOIXOJHA M caMa
obpaja 6e3 HEraTMBHOT YTHIjaja HAa IPMBATHOCT IIOjeIMHIIA, IPUKYIUbatbe CArIACHOCTI
MOke OUTY CYBUIIHO. YjeniHO, oOpahabe Moje[VHIIMMA Ca Li//beM ITprbaB/batba IPUCTaHKA
y cUTyalujaMa Kaja OoCTOj! IIPUMeB MBI JIETUTUMHY MHTepeC U HEOIIXOJHOCT obpaje
MOXKe OUTI VI KOHTPAIIPOAYKTMBHO Y OZHOCY Ha IIPMBATHOCT IIOjeAMHIIA.
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Kapa cy je y muramy o6paga oceT/pMBMX HOfjaTaKa O IMYHOCTY VIM IOfATaKa KOjU
ce OflHOCe Ha Jieny Ty Tpeba 6utu onpesan. Mako 3akoH He 3a0pamyje oBe BUIoBe 00pafe,
JIejCTBO JIETUTUMHOT MHTepeca Kao OCHOBA Yy OJJHOCY Ha OCeT/bUBe MOfIaTKe 3HATHO je
OrpaHMYeHo y nopehemy 3a ApyruM Kareropujama rojaTaka OfHOCHO MOfaTaKa Koju ce
OfIHOCE Ha ITyHOJIeTHA JINIIA.

W 'y camoj mpaBHOj HOpMM 3aKOHOZABAI] IIPONNUCYje Aa he ce mpuanKoM mporieHe
4MjU Cy MHTEPeCU MpPeTEeXXHUjU, HAPOUNTO Y3eTH Y 003Mp YKOMUKO je JIMLe Ha Koje ce
OJIHOCH TIOJATaK MaJIONIETHO. AHAJIOTHO TOMe, MICTO Ce MOXKe IIPMMEHNUTH 1 Ha 00pany
HofiaTaka 13 Kareropuje oceT/buBux. Takobe, Tpeba yseTu u y 063up fpyre 3axreBe Koje
3akoHopaBal Hamehe pykoBaoryma 1 06pabupaurma MMYHNX HOAATaKa KOjU Ce OIpefiere
na o6pabyjy oBe momarke."”

Kapa je obpaza nmoparaka 3aloc/ieHux of CTpaHe IOCIOfaBIia y MUTHY, OHA Ce
0614YHO 6a3Mpa Ha UCITy ey 3aKOHCKe WIM yToBOpHe o6aBese. MehyTum, o6pazne momyr
BIJIE0 HA/I30pa VJIM e/IeKTPOHCKe eBUJIeHIINje JO/IacKa Ha PaJj MOTY Ce BPLINTI U HA OCHOBY
JIETUTYMHOT MHTepeca, YKOIMKO CY UCITYEeHM JPYTU 3aKOHCKY YCTIOBU OfHOCHO YKOJIMKO
obpaja mpojas3u TPOCTPYKY TECT KOju IPOIICYje IpaBHa HOPMa.

14. JIeTMTUMHY MHTEPEC M AUPEKTHN MapKEeTHHT

[Torbe IpyMeHe I7ie TETUTYMHY MHTEPeC Kao OCHOB 00pajie 3ay3MMa Ba>KHO MeCTO,
CBAKaKOo je IVpeKTHU MapKeTUHT. Vako ra 3aKoH He IIOMII>€ eKCIVIMIIVTHO Yy JieTy T7ie je
PETy/NINCaHOo Ha4YesI0 3aKOHUTOCTH, JUPEKTHO OITIAIIABAILE je jejlaH Of IpUMepa IIPUMEHe
OBOT 0CHOBa KOju1 ¢y noHyhenn [Ipeambyom, Kao IITO je y TeKCTY ykasaHo. [lakiie, ako
HaIll 3aKOH He ITPOMNNCYyje MPUMEHY OBOT OCHOBA y CBPX€ JUPEKTHOT MapKETHHIA, OH I'a
CBaKaKo He 3a0pamyje 1 CTap/ba Ia y OIIITY KOHTEKCT CBoje paBHe HopMe. C mpyre
CTpaHe, 3aKOH ITOMIIH€ IMPKETHO OITIalllaBambe y fIe/Ty 3aKOHa I7le Cy IPOoIlCcaHa ITpaBa
I10jefMHALIa, KOHKPETHO IIPABO Ha IIPUTOBOP.

JInie Ha Koje ce MoJaly OFHOCE MMa IIPaBo fa y CBAKOM TPEHYTKY ITOfHECe
IPUTOBOP Ha 00pajly CBOjUX IIOlaTaKa O IMYHOCTY Koju ce 06pabyjy 3a morpebe gupexTHOr
OI/IAllIaBambka, YKbY4yjyhy u mpodumicame, y Mept y K0joj je OHO IIOBE3aHO Ca JUPEKTHUM
or7namaBameM. AKO JIMIle Ha Koje ce TOofaly Of[HOCe MOfIHece IPUTOBOP Ha 0bpajy 3a
norpebe AMPEKTHOT OIMIalllaBakba, oAl O IMYHOCTU He MOTy ce Aasbe obpahuBaTn y
TakBe cBpxe.'

[lakse, mojenMHal MMa IpaBo Ja MPUTOBOPY 0OpaaM HEroBMX MOfaTaka, HAKOH
Jera je pykoBajall o6aBe3aH Jja IIpeKyHe 00pajy, OCUM YKOIMKO MY je Ipefodno aa
IIOCTOje 3aKOHCKY Pa3/io3n 3a 00pajly KOjy TPpeTeXy Hafl IbeTOBIM MHTEPECHMa, IIPAaBIMa
i cnobofama JIMIla WIN CY Y Be3) ca HOJHOIIEHEeM, OCTBApUBabeM MM Of0paHOM
npaBHOT 3axTeBa.'” MebyTum, kafa je y muramy o6paja y cBpxe [UPeKTHOT MapKeTUHI,
pyKOBasall je UMak Ay>kaH fia IpeKyHe o0pajy, 6e3 0631pa ja 1 Haf| HeroBUM MHTepecuMa
npesinal)yjy MHTepecu NojeANHIIA WK He.

7 Bug. Yir. 17, 3aK0H 0 3alITHTH IOJATaKa O TIMIHOCTH.
18 4y, 37, ctaB 2 u 3, 3aK0OHa O 3aLUTUTY ITOflaTaKa O IMIHOCTH.

Yy, 37, cr. 1, 3aK0oHa 0 3alITUTY ITOfaTaKa O IMIHOCTH.
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3akoHO/IaBall je 0BaKBOM (POPMY/IALIMjOM C jeffHe CTpaHe MHUPEKTHO HOTBPAUO
MOryhHOCT IpyMeHe MHCTUTYTa IETUTYMHOT MIHTepeca Y CBpXe AMPEKTHOT OIVIalllaBamba.
C npyre cTpaHe, 0BOM OfIpef0OM CBpXa JMPEKTHOI MapKeTHHTa je M3ryOuia Ha CHa3u
U 3aKOHOJjaBall y Hb0j He BUIM JJOBO/bHO MHTEpeca Ha CTPaHM PyKOBaolia M JJOBO/bHOT
CTeIleHa HeOIIXOTHOCTY Jja 61 ce y CTy4ajy IPOTUB/beba M0je1HIIA YOIILITe U II0CTaBIIO
IMTambe beHe OlIPaB/laHOCTH.

MebyTnm, ako carnegamo JUPeKTHU MapKeTUHT Y KOHTEKCTY MTO3UTUBHOT IIpaBa
Perry6muxe Cp6uje, MO>KeMO 3aK/bY4UTH fa CY IOjefIVIHE 3aKOHCKe Ofipefioe 110 TOM MNTAbY
y komm3uju. HanMe, 3akoH 0 oryamaBamy 3a AMPEKTHO OIJIALIaBabe IpeMa PU3NYKIM
IMIVIMA 3aXTeBa IUXOBY IIPETXONHY CarlmacHoCT.”’ A yKOIMKO Tako (popMynIncany
IpaBHY HOPMY YIIOpeAMMO ca Ae(MHUIINjOM 13 UCTOT 3aKOHA Koja OITIallaBame ofipehyje
OPWINYHO HMIMPOKO, KA0 IPefiCTaB/babe y OMIO KOM OOMNKY y Be3U Ca IOCTOBambeM
OIHOCHO IpodeCHOHaTHOM MU MOC/IOBHOM JielaTHOIINY, pajiu MOACTUIIaba IIPOJiaje
pobe u ycyra, Ipojiaje HEIOKPETHOCTH, Kao U IIpeHoca IpaBa 1 obasesa’’, MOXXeMo
3aKk/py4nTy Aa Behuna cnydajeBa obpajie mogaTaka y CBpXy AMpPeKTHOT MapKeTHHIA TOTHa/a
TI07] IPaBIJIO 0 06aBe3HOj caracHoOCTH. [lakie, c 063MpoM fa 3aKOH O OITallaBamky MMa
CTaTyC CIIENMja/THOT 3aKOHA Yy OJHOCY Ha 3aKOH O 3aIUTUTH ITOfaTaKa O TMYHOCTHU Kafa
je ornalaBame y IUTamy, 00pajia MofaTaka o IMYHOCTH Y CBPXE JVIPEKTHOT MapKeTHHIa
II0 OCHOBY JIETUTMMHOT VIHTepeca IOJl BeIMKVM je 3HaKOM IuTama. MehyTum, kako je
3akoHOoM npomcaHo fia he onpen6e apyrux 3akoHa, Koje ce offHOCe Ha 00pajy mofaTaka
0 MMYHOCTH, 6uTH ycKnabheHe ca ogpen6ama oBor 3akoHa o kpaja 2020. roguHe, ocTaje
fla cageKkaMo Ja Ta o6aBe3a 3aKOHOAABLA Oyfe MCIymheHa. >

CnnyHa je cutyanyja u y onmuTyM aktuma EBporicke yHuje, rie Takobe mocroju
onpebeHa, ucTuHa Mama Konu3uja HOpMu 1o oBoM nurtamwy. Haume, ocum I'ITIP-a xao
OIIIITET 3aKOHA Ha Ty 00/macT mpuMemyje u 13B. E-Privacy gupextnpa® Takohe kao lex
specialis n neTa/pHMje paspabyje ormamapame myTeM enekTpoHcke nomrre 1 CMC nopyxka.
[Tomenyra JJlupexTrBa 06pajy mofaTaka Koja mofipasyMeBa Clarmbe eleKTPOHCKe MOIITe Y
CBpXe AMPEeKTHOT MapKeTIHTIa, TaKole yc/IoB/baBa IPETXOAHO IPMOaB/beHNM IIPUCTAaHKOM.
OBo pemreme je moHeksIe yomakeHo, Beh ciegehnM craBoM mcTor 4raHa Koju HYAY T3B.
soft opt-in pelleme Koje moApasyMeBa MOTYhHOCT Clama MMejloBa MOTEHLIVjaTHUM
3aMHTE€PECOBAHMM JIMLMMA, Y CUTYallMjaMa Il Ce IbJIXOBa 3afHTePeCcOBaHOCT U TaKBa
BpcTa 0b6pajie mofjaTaka MOXKe OYeKIBAT!U IIpeMa PeflOBHOM TOKY cTBapi.” ITomeHyTy
Iupextusy 61 yckopo Tpebano fa samenu E-Privacy ypen6a® koja he cBojoM fupekTHOM
IPUMEHOM, Ka0 XVjepapXMjCKyl BUIIN KT, JOIPUHETH [ja OBO IUTame Oyfie peryacaHo

2% 3akon 0 ormamasarmy, “Crr. rmackuk PC”, 6p. 6/2016 u 52/2019 - fip. 3aKoH, Wi, 62.
2Ly, 2, cT. 1, Tau. , 3aKOHA O OIJIalllaBalby.

22451 100, 3aKoHa 0 3aWITHTH ToffaTaKa O IMYHOCTU.

2 Directive on privacy and electronic communications,2002/58/EC

2% Ibid.. un. 13, cras 1

% Ibid. un. 13. craB 2

26 proposal for a Regulation of the European Parliament and of the Council on Privacy and Electronic
Communications, Brussels, 10.1.2017, COM(2017) 10 final, 2017/0003(COD): https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex:52017PC0010, mpuctym 11.06.2020.
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Ha jepuHCTBeH HaunH yHyTap EY. Ouexyje ce na he E-Privacy ypen6a fieTa/bHuje pelmnTi
nNTame JUPEKTHOT OINIalllaBama, Kao 1 Aa he nameby ocramor mocrojehe soft opt-in
pellere MPOIIMPUTY U Ha LI/IOKYTIHY €1eKTPOHCKY KOMYHUKAIN]y.

15. JlernTHUMHM MHTEpeC ¥ OPTaHU jaBHe BIACTU

3aKOH M3PMYNTO IPOIICYje 1a 06pajia KOjy BpIlle OPIaHM jaBHE BIACTU Y OKBUPY
CBOj€ JIeTaTHOCTH, He MOXKe [ja Cé BPUIM II0 OCHOBY JIETMTUMHOT uHTepeca. Hajmpe ns
pasJiora mITo Ap>KaBHM OpraHy MOPajy fia HOCTYIIAjy Y OKBUPY 3aKOHCKUX HaJITIEXKHOCTH, jep
jé 3aKOH jef[THM OCHOB 13 KOTa MOTY IIPIIeT! CBOja OB/anhema 1 cCaMiM TUM IPUCTYIATH
obpaau nmoparaka o muuHocTy rpahana. C mpyre cTpane, 36or cBoje HeoppeheHoCTH 1
IIMPOKe MPUMEH/bUBOCTH, TIPUMeHa OBOT OCHOBA Y Pajiy APYKaBHIX OpraHa MOITIa 611 TaKo
BOJMTY 3/I0YIOTpebeMa, IpeKopaderny onanrhema KojuMa ce He OU HM 3HaJIe IIpeLi3He
rpaHuIIe ¥ Ha KPajy TPaBHOj HeCUTYpHOCTH. MebhyTiM, y aKTMBHOCTIMA KOjY HICY Be3aHI
3a BpIIeme jaBHe QYHKIMje Ap>KaBHOT opraHa, Moryhe je o6pahusarty mogartke mo osom
OCHOBY, y3 TIOIITOBaIbe yC/I0BA 3a TAKBY 00pajy, ca HapounTOo NoBehaHOM MaKIHOM Y
TIOT7Iefly OFHOCA IP>KaBHOT OpraHa I TI0je/iMHIIA M MOTyher HeraTMBHOT yTHIaja Ha HeroBO
IIPaBO Ha MPUBATHOCT. [laK/e, YKOMMKO C€ OPraH jaBHE BIACTU UITAK OFJTY4M [ia BPILN
pazmy obpajie mofjaTaka 1o OCHOBY JIETMTYIMHOT MHTEpeca KOja Hije Be3aHa 3a HeroBy
CITy>X6€eHy [1el1aTHOCT, OfHOC TOT OpTaHa I II0jeiMHIja Mopa fia 6y/ie TOCeOHO aHa/M3MPaH
y OKBUPY TeCTa paBHOTEXe, jep IIOCTOjy ONpaBiaHa 060ja3aH Ja JOMMHAHTHA MO3MINja
APp>KaBHOT OpraHa MO)Ke TaKBY PaBHOTEXY /la YTPO3IL.

16. IlponeHa yTunaja ¥ 1eTMTUMHI MHTEpPeC

3aKOH TaKCaTMBHO HAaBOAY BPCTe 06paja 3a Koje je MOTpeOHO MPeTXORHO YPaguTu
nporeny yruiiaja.”’ Takobe, [ToBepeHuK je 1o Hamory 13 3aKoHa CBOjoM OITyKOM IIPOILMPYIO
CIIVICAaK BPCTU pajipy 06paja Ha Koje ce offHOCK McTa o6aBe3a.”® C 0631poM fia ce BeMKI
6poj BpcTa pazmy 06pazia Koje ce Ha/ase Ha IOMEHYTOj IMCTI MOYKe BPIIUTH YIIPABO Ha
6asy JIErNTYMHOT MHTEpeca Kao OCHOBA 00pajie, 3Ha4aj IeroBOr MPABHOT Pa3yMeBamba I
IIpUMeHe je K/byYaH 3a JOHOLIIeHe IIPOLIeHe YTHUIaja I IbeTOBOT 00pas/IoxKerha I e1abopupama
y IIpegMeTHOM aKTy. Jlak/ie, YKOMMKO ce BPIIM ITpOLieHa YTUIIaja 3a pajy oOpajie Koja 3a
OCHOB MMa JIETUTVMHM MHTepeC, IPYMeHa TPOJETHOT TeCTa Koju ce 6a3upa Ha IPaBHO]
HOpMI 3aKOHA K/bY4aH je U HEeM30CTAaBHM JIe0 TaKBe IPOLIeHe.

2 3aKOH 0 3alITUTI nojaTaka O IMYHOCTU.

28 Opryka o mucTH BpcTa pajiby 06pajie IojaTaka o IMYHOCTH 3 KOje Ce MOpa M3BPIINTH MPOleHa YTUIIaja
Ha 3aIITUTY ITOfATaKa O IMYHOCTI U TPXNTY MULbetbe [ToBepeHrKa 3a nHPOpMalyje off jaBHOT 3HaYaja 11
3aLITUTY MOfaTaKa o mmaHocTy (Bpoj 021-00-14/2019-04, ox 19.06.2019.) IloBepenuk 3a nudopmanuje o
jaBHOT 3Ha4Yaja ¥ 3alITUTY IOfaTaKa o nuaHocTu: https://www.poverenik.rs/images/stories/dokumentacija-
nova/podzakonski-akti/zastitapodataka/Odlukaprocenauticaja.pdf (mpucrymmseno: 5.06.2020.)
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17. 3ak/pydak

ITo cBOjUM KapaKTepyCTHKaMa M yC/IOBMMA IIpUMeHe 3ajaToM GpOopMy/IalujoMm
IpaBHE HOPMe, Ca aClleKTa BeroBe AeTepMyUHI3aLyje u Kopuiihewa y mpakcu, 1ernTUMHN
MHTepeC, y3 IPYUCTaHAK, IPefiCTaB/ba BEPOBATHO HAjKOMIUIEKCHMjJ OCHOB 00pajie mofjaTaka
o muaHocTy. MebhyTnM, 6e3 oBor mpaBHOT OCHOBA, BelMKY Opoj pajmy obpasie He 61
MOTao0 Jia ce CIIpOBefie Ha 3aKOHMUT HaduH. Takobe, merosa 3akoHcka popmynaryja
KOjy KapaKTepHIlle YOIIITEHOCT CBAKAaKO AOIPUHOCHK IIMpeM fiejcTBY 11 BeheM pacriony
npumeHe. C apyre CTpaHe, yC/IOB 3a IbeTOBO pa3yMeBatbe 1 IIPABIIHY IPUMEHY Y IIPAKCH,
HoApasyMeBa y3uMame y 003up u pelersa [IpeamOyrie, 3aTuM IpMMeHY TPOIETHOT TeCTa
Y KOHKPETHUM C/Ty4ajeBUMa, Kao U OTpeby 3a TyMadembIuMa, Pe/leBaHTHIM MULIbeb1IMa
u cmepunnama [ToBepeHnKa Kao opraHa Kojy BpIUV Hafi30p HaJ IPYMeHOM 3aKOHa.

Dragan Milic
Lawyer at Milic Law Office, Belgrade

LEGITIMATE INTEREST AS THE BASIS OF
PERSONAL DATA PROCESSING

Summary

The General Regulation on Personal Data Protection of the EU (2016/679), as well
as the Serbian Law on Personal Data Protection (hereinafter: The Law), prescribe the
direct application of the principles on which they are based in their provisions. The direct
application of these principles is envisaged in order to point out the importance of the
values and rights proclaimed by these regulations, at the cost of making them too general
and subject to criticism and interpretation. The meaning of this provision is certainly
that persons whose personal data are processed are protected as efficiently as possible,
as a priori a weaker party in legal relations in which the processing of their personal
data occurs as one of the consequences . The first principle proclaimed by The Law is
the one concerning the legality of processing, ie which prescribes in which situations the
processing will be considered harmonized with The Law. Each of the six exhaustively listed
bases of processing, that are to be considered legal, differ both in content and form, and
each of them deserves special attention and a different approach, from a theoretical and
practical point of view. The most flexible among them is certainly the basis of processing
based on legitimate interests, but its legal formulation gives headaches to everyone who
try to interpret and apply it, primarily because it is too general (because it was the only
way to adequately cover a wide field of its application), but also because of the fact that
The Law did not include clarifications and examples contained in GDPR Preamble, which
is an integral part of the General Regulation of the EU. In the absence of more precise
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regulation in domestic legislation, there is a need for a legal analysis of the basis of data
processing of item “six” of the Law, and its interpretation in the context of other provisions
of The Law and the goal it seeks to achieve. Based on definition from the Law, processing
should pass three-part test in order to be considered as a lawful. So Purpose, Necessity
and Balance tests are important part of each processing which is based on legitimate
interest. Also, GDPR Preamble is indispensable guideline for better understanding and
applying legitimate interest in personal data processing. The most important application
for the legitimate interest is processing for the purposes as direct marketing, network and
information security or transmitting personal data within the group of undertakings or
institutions for internal administrative purposes.

Keywords: Legitimate Interests, Data Protcetion Principles, Lawfulness, GDPR,
Direct Marketing, Law on Personal Data Protection.
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Ip Mapuo Pepanosuh'

SAIITUTA ITOJATAKA O IMYHOCTUN Y PATHOM OJHOCY

Caxerak

YcBajameM 3aKOHa O 3alITUTK IOJATAKA O JIUYHOCTU KOjUM CY
TPaHCIIOHOBaHa perera n3 Omuite ypenbe o 3amtuTy moparaka Esporncke
yuuje (IIIIP), mocnomaBiy y Perry6mim Cpbuju fo6mmm cy 3Ha4ajHO BuIle
obaBe3a KaJa je ped 0 IPUKYIUbamby 11 00paiu ITOfaTaKa o 3arocieHnma. Vaxko
je 3aKOH O pajJy pelaTMBHO CHpOMAIIAH KaJla je ped 0 HOpMUpamby IIpaBa
3aII0C/ICHOT Ha 3alUTUTY [I0JaTaKa O IMYHOCTM, YMHM Ce Jja je TO Ipe CBera
HOCTIeAVIIA IpeIyLITamba Pery/Ialyje I0CeOHOM IIPOINCY. 3aKOH O 3aITUTI
noparaka o mraHocty (33I11) mehyTum He cappsku ekcImIuTHE ofpende Koje
ce OflHOCe Ha IOC/IOfaBIia M 3aIll0C/I€HOT, OJHOCHO IPUKYI/babe IOfaTaKa o
JIMYHOCTY 3aIOC/IeHoT Y obmactu paga. Yman 91. 33111 jexHocTaBHO ynyhyje
Ha mpomuce y o6acTi paja, UITo je HeoBo/bHA MHPOpPMaIija Koja MOXe
TOBECTHU [I0 HelOyMNLa Y IPMMEHM — TUM IIpe KaJja ce 3Ha Jla He II0CTOojI
caBpeMeHM 3aKOH O eBUAeHIMjaMa y ob6macTu paja, ga nocrojehu sakox
norude n3 1996. ropuHe, ga je npesasuben u Behum fenom HepyHKIMOHAIAH,
OJIHOCHO JIa je MHOTOOPOjHIM M3MeHaMa 0CTa0 CaMo ,,/bYIITYpa“ YHyTap Koje
HeMa CYICTaHIVjanHux ofgpenou. Crora je off BelyKe BaKHOCTU yKa3aTy Ha
npUMenUBOCT Apyrux oppen6u 33111 Ha paguu ogHoc. OCuM HaBe[eHMX,
33111 cappsxu 1 ofpende o NIy 3a 3aLITUTY ITOAATaKa O IMYHOCTH, I1a je U
OBO MNTAaH€ AHAJIM3NPAHO Yy TEKCTY Y OCHOBHMM IjpTaMa.

VictpaxxuBame IIpe cBera IpaTyi HOpMaTHBHI OKBUP Y IbeTOBY IIPYMEHY Ha
pasmunTe CBaKOJHEBHE CUTYyalllje y IPOLIeCY pajia, Kajia IoC/IofaBall Jonasn y
no3nuyjy fa o6pahyje mogarke o mraHOCTH 3anocnenux. Hemoctarak napmuntyx
HOPMI KOje ce OfHOCE Ha paJJHOIIPABHY aCIIeKT IIpYMeHe HOPMMPaHUX CTaHfapia
YMHMY Ja Ce OBa IIpaBIIa IIOHEKa] He MOTY JIaKO IPpOTyMadnTi. 360r Tora cy
MPaKTUYHY ACHEKT 1 aHa/IM32 TIOTeHLIMja/THIX CIIOPHIX MM HejaCHUX CUTYaLMja
LIeHTpa/IHU METOJ, IPYTOT fie/la UCTPaKMBalba, Y3 MIPy>Kakbe OIr0BOpa KakKo Kpo3
OBaKBe IIpMMepe KpeupaTy YHU(UKOBaHY U UCIPAaBHY Ipakcy koja he 6urn
y cxnapy ca 3311 anu u y cknany ca IIIIP. IlocimopaBuy ce cBakako Mopajy
npurarogutyt HoBoM 33111 kao u cranpapauma [P, a muxoBe akTMBHOCTHI
y BesU ca IPUKYyIUbambeM, 00pajioM ¥ PyKOBameM MOAAIMa O 3al0CIeHNMa
cIajajy y moMmeH mpumMeHe oxpenaba 3311 koje je mOTpeOHO IPUOIVDKUTI 1
IPOTYMAUNUTH Y OFHOCY Ha yoO1dajeHe CuTyaryje y mpowecy paja.

! AyTOD je Hay4HM capafHuK Ha VIHCTUTYTY 3a ynopenHo npaso y beorpany.
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KonauHo, moce6aH feo UCTpaKuBama ce OHOCK U Ha Jpyre yroBope
O pajIHOM aHTa)KOBalby KOjI HE IIPETIIOCTAB/bajy 3aCHUBAILE PATHOT OHOCA.
Kpos Tymademe pagHonpaBHUX Impomnuca, kao u 33I1J1, ananmsa je ycMepeHa
Ha JlaBarbe OITOBOPA KaKO MOC/IOJABIM MOPajy MOCTYIAaT! Ca OBUM BpCTaMa
THoflaTaKa 1 1a JiM je MOTPeOHO IT0ceOHO TyMadere BIXOBIX 00aBe3a, OTHOCHO
Tia 711 IIOCTOje pas3/iMKe y OfHOCY Ha PEXXMM 3alUTHUTE IOfaTaKa LA Koja cy
Y PafiHOM OfIHOCY.

CBpxa ICTPaKMBamba je KaKO TeOPHjCKa, TAKO U IPAKTUYHA. Y TeOPUjCKOM
CMUCITY TOTPeOHO je YTBPAUTY ¥ HArmacuTi Bese uaMely mpaBHoOr pexxuma
3allTUTE TIOfaTaKa ¥ PaJHOT IpaBa. Y MPAaKTUYHOM CMICIY je Off BaXKHOCTHU
Ila ce ToOjefMHa MOTeHIMjaTHO ciopHa TyMademwa 33111 pasjacHe u fa ce
IIOCTIOfABLMMA TIIPY>Ke OATOBOPHU 3a NPABWIHY UM IIOTIYHY IIPYMEHY 3aKOHa.
PaBHOIPaBHO ce KOpMCTe HOPMATUBHI METOJ, ¥ aHA/IM3a CIy4aja, Kao U JPYIu
pe/leBaHTHM METOIM UCTPaKMBamba.

Kipyune peun: samrura nojataka o IMYHOCTY, PaJHU OFHOC, IPaBO
Ha IIPMBATHOCT, o6aBe3e IOCTO/aBIia, MPUKYIUbakbe 1 00pajja moflaTaka o
3aII0C/IEHOM.

1. YBopy

VsmeHe y obnacTy mpasa 3allTHTe MOJATaKa O JMYHOCTY KOje Ce JelIaBajy
MIPeTXONHMX FOMHA, 3HauajHe Cy KaKO Ca TEOPMjCKOT TaKO 1 ca MPaKTUYHOT CTAHOBUIITA.
YcBajame Omute ypenbe o samruty nogataka EBporncke yunje? (y gabem texcty: IJITIP)
03Ha4YaBa HOBO IIOIVIAB/bE y Pa3BOjy U KBA/IMTATUBHE €BOIYyTUBHE NCKOKE KOje MOPajy fa
JICIIpaTe He CaMO OHe 3eMJbe Y KOjiMa Ce OHa IMPEKTHO CIpOBOAY, Beh 11 ip)kaBe, OfHOCHO
IpUBpENHN CY0jeKTH ApsKaBa, Koje HIUCY WiaHnIe EBporcke yHuje, a Koje y HEKOj of
ip)KaBa WIaHNUIIA NMajy Toc/oBHe nHTepece. [Iparehn mocrymak xapmonnsauuje, y Cpoujn
je ycBOjeH HOBM 3aKOH O 3aIUTUTH NofaTaka o muyHocTin’ (y gabeM tekcTy: 3311T) xoju
je mocnegHo, any IOHeKa/ | He IPeBUILe PALMIOHA/THO ¥ HEBOCMIC/IEHO, MTHKOPIIOPUPAO
y nomahe 3akonogasctBo TekcT [JITP. OBo je moBeno Ha caMo 10 jauer MHTepecoBamba
3a 0071aCT 3allTHUTe NMOJaTakKa, bynyhu fa je HacTama MpaKkTUYHA HOTpeba IPUBPETHUX
cybjekara fja ce ca ’bbOMe yIIO3HAjy U IIPUMe Y]y je Ha JHeBHOj 6a3u, Beh u 1o morpebe fa
ce I0jeiHa YCBOjeHa pellerha aHaIN3UPajy, KpUTUKY]Y, IOCTaBe Y paBaH MMIUIEMEHTaLje
HOPMe ¥ ITOC/IefuIia Tor mpoljeca. IIuTame ogHOCa mocofaBara mpeMa o6pajy mogaTaka
0 IMYHOCTY paJiHMKA Of] 3Ha4aja je KAKO Ca CTAHOBMIITA 3aIUTUTE [T0JjaTaKa O IMYHOCTH,
TAKO U ca I7IeAMILNTA 3alUTUTe OCHOBHUX IIpaBa pajgHuKa. HecyMmuBo, JOCTOjaHCTBO
Ha pafly nojijpasyMeBa KOPeKTHO U y TpaHMIjaMa HEOIIXOJHOI, pacloiarambe JTNIYHIM
HofIayIMa O JIMIMMa Koja page.*

2 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection

of natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation), OJ L 119, 4.5.2016, p. 1-88

3 3aKOH 0 3aWTUTK TOfaTaKa o MMIHOCTH, ,,Cr1. mracHuk PCE br. 87/2018.

* Senad Jasarevi¢, Zastita licnih podataka zaposlenih u srpskom i evropskom pravu, Zbornik radova Pravnog
fakulteta u Novom Sadu, Novi Sad 2009, ctp. 294.
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Kapa je makie o mocnopaBLMa ped, OHU CY Off paHMje IIPeII03HaTY Kao OATOBOPHIU
3a 00pajiy moyiaTaka o IMYHOCTY PafiHMKA Koje aHTaxyjy — HoBu 331/l Ty cutyanmjy Husje
M3MEHMO jep ¥ Jajbe IMOCTOoju 06aBe3a Bohema pasmMuNTIX eBUJIEHIINjA O 3aII0CTIeHNM
JMIyMa, Kako 6u ce omoryhmno HecMeTaHO 06aB/bambe JeTaTHOCTU MOCIOfaBalla, aun
U OCTBapMBalbe PaJHMX U COLMja/THMX NTpaBa pagHuka. bygyhn na pagao npaso Cpbuje
II03Haje OIITPY pas/IuKy nsMeby 3amocieHnx u paHO aHIKOBAHUX JINIIA, 3aKOHY KOjU
ce 6aBe paJlHUM IIpaBMMa yITIaBHOM ce (POKycupajy Ha 3anocieHe. To MehyTum He 3Haun
na oxpeheHe o6aBese He OCTOje U Yy OFHOCY IIOC/IOfABAL] — Pa/{HO AHTa>KOBAHO JINIje.”

VicTpaxkuBame Ipe cBera NpaTy HOPMATUBHM OKBUP U HETOBY IPMMEHY Ha
pasIMYKTE CBAKOJHEBHE CUTYallije y IPOIleCy pajia, Kajia OC/IoaBal] fo/Iasy y MO3UIN]y
fla IpuKyIba u obpabyje mopmatke o MMuHOCTH 3amocneHux. HemocraTak Mspmuamtux
HOPMHU KOje ce OfJHOCE Ha pa/IHONIPAaBHN acCIIeKT IpYMeHe HOPMUPAHMX CTaH/ApAa YMHU
fla ce OBa IpaBWIa ITIOHEKAJl He MOTY JIAKO IPOTyMaduTy. 360T Tora Cy mpaKTUIHU
ACIEKTY VM aHA/IM3a IOTEHLIMja/THUX CTIOPHIX W/IM HEjaCHUX CUTYallMja LIeHTPaTHA METOJ
APYTOT Jiela UCTPaKMBatbha, y3 IIPy>Karbe OiTOBOPa KaKO KPO3 OBaKBe IIPUMepe Kpenparu
yHUUKOBaHY U UCIIPaBHY IIpakcy koja he 6urnu y cxmany ca 33111 amu n y ckmagy ca
[ITIP. Ilocnomasiy ce cBakako Mopajy npunaroguty HoBoM 33111 xao u craHgapauma
['ITIP, a iuxoBe aKTMBHOCTY Y Be3y ca 00pajoM IofiaTaka o 3al0CIeHNIMa CIIa/iajy y JOMeH
npuMeHe ofpenaba 33111 koje je HOTpe6HO MPUOMVKUTH ¥ TIPOTYMAYNUTH Y OTHOCY Ha
yoOudajeHe cuTyanuje y mpouecy paja.

CBpxa UCTpaXMBaiba j€ KaKO TEOPUjCKa, TAKO M PAKTUYHA. Y TEOPUjCKOM CMUCITY
NOTPeOHO je YTBPAUTI U HAIJIACUTH Be3de M3Mehy IpaBHOT peXXyMa 3alTuTe IMofaTaka
U PaJiHOT IIpaBa. Y MPaKTUYHOM CMUCIIY je Off BAXKHOCTH Jja Ce IojefiitHa IIOTeHIIVjaTHO
crniopHa TyMadema 3311JI pasjacHe 1 ia ce MOcnoaBUMIMa IIPY>Ke OfITOBOPU 3a IPAaBUJIHY
U HOTIIYHY NIPMMEHY 3aKOHa. PaBHOIIpaBHO ce KOpJCTe HOPMAaTUBHIU METOJ, U aHa/In3a
CTy4aja, Kao ¥ IPYTU PeeBaHTHY METOAN MCTPaXKMBaba.

2. HopMaTHBHM OKBUp 3aIITHTE IOAATAKa O IMYHOCTY HA pPajy 1y Be3! ca pafioM

ITocnogasan ce cycpehe ca o6pagom mogaraka O JIMYHOCTY HEKOT JIMLA IIpe
Hero IITO ca boM yhe y yroBopuu opnoc. Kanguzmatu 3a mocao mo npaBuity mogHoce
IOKYMEHTAIV]jy KOja CafIp>KI IbJIXOBe IIOflaTKe — Off IaTyMa pohema, IpeKo pasInanTix
APYIUX eBUJEHINja O 3aBpIIeHOM (GOopMarTHOM 00pa3oBamy, Ia CBe 10 MOJATaKa O
3[IpaBCTBEHOM CTamy KaH[UATA, YKOJIMKO CY OHM pe/ieBaHTHI 3a IIOC/IOBE Ha Koje je
KOHKypucao. Kaga samociny wmm pagHo aHraxkyje HeKo JuiIle, Iocaofasal he Tokom
BpeMeHa IIOXPaHUTH UIM KpeupaTy HU3 APYyTuX [ojaTaka o mbemy. IlogaTke koju ynase
Y KaJIpOBCKY eBUICHIIV]Y 11 paJiHU OCHje 3aII0C/IeHOT, IOC/IoiaBaly he 4yBaTu 1 HAKOH
IIpecTaHKa IIPaBHOT OCHOBA 3a PAJJHO aHTaKoBame M1iia. CBaKM II0C/I0[aBall Koju MMa
3aIloc/IeHa WM paIHO aHTaKoBaHa /uIa he fakite mmary notpeby fa MouITyje npasuua

> Y 0BOj aHaTV3H TEPMUH ,,3aTIOCTIERN KopucTithe ce MCK/bYIIBO T1a ce 03HAUY TMITE KOje je Y PATTHOM OTHOCY
ca [0C/IoaBIeM, TEPMIH ,,Pa/JHO aHTaXKoBaHO nule” he o3HauaBaTy cBe 0O/MMKe pajia TOjefiMHaLA KOjH Ce
He Hajlase y PajjHOM OJHOCY, JIOK je TEPMIUH ,PafHUK yIOTpe6/beH fia 611 ce 03HAYM/IA CBA JIMKA KOja paje,
6e3 0631pa Ha IpaBHY OCHOB.
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0 oOpaay mofaTaka o IMYHOCTY. HopMaTuBHYU OKBUP 3aIUTUTE ITOfATAKA TMIHOCTH Y
obnactu pagHor npasa je MehyTum, kako je Beh HamomeHyTO, pasyheH u HeopeueH.
ITocToju HEKONMMKO 3aKOHA KOji Cy pe/lleBaHTHM 3a ofpehuBame mpasa, o6aBesa u
OITOBOPHOCTY MOC/IOZIaBIja U 3aIIOCTIEHOT Y OBOj 06/1acTn.

3akoH 0 pany® (y ma/beM TeKCTy: 30P) caipsku HEKONMMKO peeBaHTHMX Ofipenon
Koje ce ofHOCe Ha 0Opajy nofjaraka o muyHocTy. Hajupe, Ty cy mogany koje mocmopasarii
IIPUKYII/bA Off KAH/IMTATA 32 3aIl0CTIelbe ca KOjUM ce 3aK/byuyje yrosop o papy. Kangmupar
je my>KaH fa, IPUINKOM 3aCHMUBama PaJHOTr OJJHOCA, IOCIOLABIY HOCTAaBU MCIIpaBe
U Ipyre JI0OKa3e O UCIyHeHOCTM yC/IOBa 3a Paji Ha IIOCTOBMMA 3a KOje 3aCHMBA paJiHI
OIHOC, yTBpheHux npaButHukoM (wiaH 26. ctas 1. 30P). TokoM Tpajama pagHOT offHOCA
nocnopasaly he 6urtu y npuwmunm fa obpabyje Hu3 gpyrux nogaraka o mu4Hocty, Mebhy
KOjMMa ce Hajla3e ¥ MeJVIIHCKM U IPYTY HOJALIN.

30P yrBplyje n Heke mofaTke Koje IIocnofaBal; He cMe fia o6pabyje. Tako je wranoM
26. ctaBoBu 2. 1 3. ofpeheHo a mocmozaBall He MOYKe Off KaH/V/jaTa [a 3aXTeBa IOaTKe O
HOPOANYIHOM, OFHOCHO OpPadHOM CTATYCY ¥ IVTAHMPAKY IIOPOJMILIE, OFHOCHO JOCTAaB/bakbe
MCIIPaBa U APYTUX I0Ka3a KOjJ HNUCY Off HEIIOCPEIHOT 3Hayaja 3a 06aB/bambe MoCI0Ba 32
KOje 3aCHMBa Pa/HU OJJHOC, Ko U Jla He MOXKe Jja YC/IOB/baBa 3aCHMBAIbE PAJJHOT OfIHOCA
TeCTOM TpyAHOhe, 0CMM aKo ce pajy O IIOCTIOBMMA KOJ| KOjMX IIOCTOj! 3HAaTaH PU3MK 32
3IpaBjbe XKeHe I JieTeTa yTBpheH off cTpaHe Ha/l/IeKHOT 3[jpaBCTBEHOT OpraHa.

Hauns pykoBama HofalyMa 1 IIpaBa 3aIloC/IeHOT II0BOJOM o6pajie IojiaTaka o
JIMYHOCTH Off CTPaHe IIOCTIOABIIA PETy/INCAHM CY jeHUM dnaHoM 30P (unan 83.). [Tpema
TVM ofipef6ama, MIYHY TTOJAIM KOjY Ce OIHOCE Ha 3aII0C/IEHOT He MOTY 1a OYAy HOCTYITHI
TpeheM nmuiy, ocuM y crydajeBuMa 1 IIOJ, YCIOBMMA YTBpHeHNMM 3aKOHOM MM aKO je TO
noTpeOHO pajiu JOoKa3MBama IIpasa ¥ 06aBe3a 13 PaJHOT OIHOCA VIV Y Be3M Ca PajioM.
3amocienn uMa IpaBo YBUJA Y JOKYMEHTE KOjy CaJipKe IMYHE IOJATKE KOjI Ce YyBajy
KOJI TTOC/IOfIaBIIa M IIPABO Jja 3aXTeBa Oplcame IofaTaKa Kojyi HUCY Off HEIIOCPEITHOT
3HayYaja 3a MOCI0Be Koje 06aB/ba, Kao 1 MCIpaB/babe HeTAYHMX NofaTaka. JInuHe nmogarke
3aroc/ieHnx Moske fia o6pabyyje camo 3amocienu opnantheH of cTpaHe AMpeKTopa (OZHOCHO
IPYTOT /IMIIa KOje OfyTydyje o paBuMa, obaBe3aMa ¥ OIFOBOPHOCTVIMA 3aIIOCTIEHNX KO
nocnopasia). 3oP He ynyhyje gaxne Ha 33I1J1, nako je 0Baj 3aKOH IIOCTOja0 Y TPEHYTKY
ycBajama 3oP. ITpumena 33111 ce mehyTM 0ormyHO MpeTIIOCTaB/ba HAa OCHOBY CaMUX
oxpen6u Tor 3akoHa. OHo mro 30P Hamehe kao 06aBe3y OCTOAABIY jecTe [ja YyBa MOJATKe
O IMYHOCTY Ha OfiroBapajyhu Ha4MH — orpaHNYera a OHU He MOTY OUTY yHoTpeb/beHn
3a ipyre CBpXe OCYM OHMX 3a KOje Cy IPUKYIUbEeHM, Kao 11 06aBe3a yyBama IojiaTaka TaKo
fla He MOTy OMTHU JOCTYIHYU TpehuM nMuiyMa, MMIUIMIMTHO je CafipKaHO Y IUTYPAHUM
oppenbama. Jluie Koje je 3afy>keHo 3a 00pajy mogaTaka o TMYHOCTH, K0 ¥ 3aII0CTIEHN
Ha KOjeT ce TU IOfALM OFHOCE, jeIHa Cy 1A KOja MMajy IPUCTYI OBUM IOAALMMA.

Ila 61 vcriyHmo Heke ipyre o6aBese Koje npormcyje 3oP, mocnopasar Mopa CauyHUTI
n crienqudnune eBupennuje. Tako je mpema wran 122. mocnopasal gy>kKaH fja BOAYU
Mece4Hy eBUIEHLIMjy O 3apajiyi M HaKHa/ 3apajie. EBuieH1IMja cagpsxu IoflaTke o 3apajy,
3apazy Mo OffOUTKY Iopesa 1 ONPUHOCA U3 3apajie U OffOMIIMa Off 3apajie, 3a CBaKOT

® 3aKkoH 0 pany, »Ci. rmacauk PC br. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017 - opnyka YC,
113/2017 1 95/2018 — ayTeHTNYHO TyMadembe.
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3arnocyieHor. EBnpieniyjy normmcyje nuie oamheHo 3a 3acTyname VIN APYTo JINIeE Koje
OHO OBJ/IACT!. 3aHMM/BMBO je [ja OBAKO fedHICaHa eBUIEHIIVja He CAIp>KI CBe IIOfjaTKe
Koju cy npeznBubenn 3akoHOM o eBujieHIjaMa y obmacTy paga’ (y gameM tekcry: SEOP).

30P cTBapa u jegHy creunduyHy ob6aBe3y 3a IIOCTOAABIA, @ TO je eBUEHIINjA O
CUHVIKA/THUM YIaHapyHaMa. HauMe, Ha ocHOBY 4aHa 207. cTaB 2. IOC/I0fiaBal je fy>KaH
7la 3aII0C/IEHOM KOjM je WIaH CYMHJVKATa Ha MMe CMHAMKA/IHe YIaHapuHe of0yje M3HOC
Off 3apajie Ha OCHOBY HeroBe NUCaHe M3jaBe, ¥ Jja Taj M3HOC yIUIATU Ha ofroBapajyhu
padyH cuHAMKaTa. [Ja 611 0BAKO HEIITO YYMHNO, CACBUM je JIOTMYHO Jla CMHAMKAT MOpa
f1a TOCTaBY IIOC/IOAABIY CIMCAK WIAHOBA Koju IvTahajy wiaHapuHy, 3ajeJHO ca MICAHUM
U3jaBaMa 3aII0CJIEHNX JIa ce CTIaXy ca OBOM BPCTOM 0Opajie MOfiaTaka O IMYHOCTH.

3aKoH 0 eBUJEHIMjaMa y 00/1acTy pajia jefjaH je off HajcTapujyux Mpomyca Koju cy
TPEHYTHO y IpUMeHM. YCBOjeH jour 1996. ronyuue y CaBe3Hoj penyOmuuy JyrocimaBuju,
OBaj TEKCT je IpeTpIeo TOKOM BpeMeHa 3HavyajHe IIPOMeHe Koje Cy Owie Imocennie
IIPOMEHEHOT YCTaBHOT OKBYPA y KOjeM Ce Ha/lasno, HaJyIeXXHOCTH 1 ypebhemwa obmactu
pagHux ofgHOca (Y BpeMe ycBajaba, HaJJIOXHOCT je 61Ia mofe/beHa usMeby rajaunime
¢denepanHe gp>xaBe 1 peny6mka wianuia). CBe 0BO pe3y/ITHPAIIO je CafJalllbUM CTabeM,
KOje 3aIpaBo OIICTaje Iy HU3 FOfiMHa, a IpeMa KojeM je 3EOP rotoso 6eckopucTan u
XPOHMYHO HeycarjIallleH ca HU30M JPYTUX Ipomnuca, ykpydyjyhn u 3oP n 33111

ITpema oxpenbama 3EOP, y obnacTu pajia ce Bogyu HU3 eBUJieHLIMja Y 00acTu
paja u 3amonvbaBama. CaMo Heke off BUX, MehyTnM, cragajy y momMeH mocnogasara:
3aII0C/IeHNM JIMLIMIMA, 3apajjaMa 3all0C/IeHNX JINIIA, TpahaHuMa Ha paly y MHOCTPaHCTBY
Koju cy yiryheHm off cTpaHe IOC/IOfjaBIIa, CTPAHIIVIMa KOjJ CY 3aII0C/IeH) KO ITOC/IOfIABIIa,
Kao U 0 KOPMCHUIIMMA TIpaBa MHBAIMUACKOT Ocurypama. [Ipukynmpame, kopuurhemwe 1
3alITUTA TTOfaTaKa U3 eBUeHIuja y obmactu paga, nmpema 3EOP, Bpiue ce y ckmazny ca
(HekaJaIImBVM) CaBe3HVM 3aKOHOM KOjuM ce ypebyje 3alurura nogaraka o IM4HOCTY —
110 aHajoruju 6u To 6uo Baxxehn 33ITJ1.

3EOP He cTBapa o6aBe3y nocnofasly aa obpabyje mogarke o KaHgugaTuMa 3a
1ocao, HuTH yryhyje nocnogasua Ha peneBanTHe npomnce. OBo MehyTnm camo mokasyje
7la TOCTIOflaBall HIje OTpaHMYeH eBH/IeHIIjaMa [IolaTaKa Koje ce Y OBOM 3aKOHY HaBO[le,
Beh 1a je 3akoHOIaBal] OJjpeVIo MUHMMYM eBUJIeHIIMja KOje je 06aBe3HO BOAUTH — Jja /I
he popmmparu 1 Heke ipyre eBUsieHIINje, CTBAP je YHYTPallllbe OpraHu3alyje 1 KaJpoBcke
noimTrike nocnopasia. 3EOP He cap>xu Hu 06aBe3y OCTIOAABLIA O APYTUM eBUJIeHIIMjaMa
KOje Cy Hy>KHO OoTpebOHe pajiu OCTBapyBama ofpeheHNx mpapa 3aloc/IeHnx — Kao LITO
je eBMJieHIIMja O OpTaHM30BaHUM CUHJMKATVMMa, WIAHOBMMA CMHJVKATA U BUXOBO]j
pelpe3eHTaTUBHOCTY, 3a 4ije OCTojambe HalmasuMo npaBHu ocHOB y 30P. Takobe, kao
Hu 30P uy 3EOP He cafip>Xu HUTH jeTHO IIPaBIUIO O 0Opajy IofaTaKka U eByjjeHIjaMa
PajIHO aHTAYKOBAHUX JIMIA BAaH PAJTHOT OfIHOCA.

33I1JI cappsxn BuIe OffpenOy Koje ce TMIy NPUKYIUbakba 1 Kopuithema mogaTaka
O TMYHOCTY 3aMIOCTIEHNX.

YaHoM 17. kao moce6Ha BpcTa MoiaTaka o IMYHOCTY 4Mja je obpasia 3abpameHa
ozipebeH je, m3mel)y ocTanux, v mogaTak o CMHVIKATHOj IPUIIATHOCTY JIMLA, KOjU Ce MOXKe

7 3aKOH 0 eBUfieHIMjaMa y obmactu papa, ,Ci. nuct CPJ br. 46/96 i ,,Cr. rmacauk PCS br. 101/2005 - gip.
3aKoH 1 36/2009 — fp. 3aKOH.

65



3awmuma nodamaxa o nuurocmu y Cpouju

obpabuBaryu caMo y3 M3pUUNTY CAITIACHOCT JIMLIA Ha Koje ce ofHOCHK (IITO je y CKIamy
ca peremeM Koje canpxxu 3oP). Takobe, mogarak o 34paBCTBEHOM CTamby JIMIIA MOXKe
ce obpabuBaty camo ako je oOpajja HEOIIXOfIHA Y CBPXY IIPEBEHTUBHE MeUIVIHE VN
MeJMIVIHE Pajia MU pajy IpolieHe pajjHe ClocoOHOCTH 3anocnennx. Ymanom 47. ypehene
cy ob6aBese pyKoBaolja OAALMIMA, KOje Ce 3aCUTYPHO OFHOCE Ha IOfaTKe KOje TOC/I0faBIN
npuKyIbajy. OBe obaBese 6uhe O/ke aHaMM3MpPaHe y HAPETHOM ey TeKCTa. YraHom
58. yrBpbene cy o6aBese nuIja 3a 3aIITUTY ITOAATAKA O IMYHOCTH Yy OFHOCY Ha 3aIIOC/IEHE.

Ynan 91. 331171 je op HapounTe BaxKHOCTH, Oyayhn na je mume npegsubero na he
ce Ha 006pajy y obmacTy pajia 11 3allolbaBamba IPYMEHBIBATU Ofpen6e 3aKoHa KojuMa
ce ypebyje paj u 3anombaBame 1 KOJIEKTUBHIU YTOBOPH, Y3 NpuMeHy ofpenou 33111
Moxxe ce pehnu fa oBJie He MOCTOjM KONM3Yja HOPMIU [iBa 3aKOHa, Oyayhnm na — mako ce He
no3uBa n3puanto Ha 33111 - 30P He cappxu ofpende Koje 6u 6ute JUPEKTHO CYIPOTHE
33I1J1. 33111 mebyTnm perynumie u fpyry obaBesy, Koja y cmydajy 3oP Huje ncromrobaHa
(BepoBatHO he ce Ipy HEKMM HapeHNM Mi3MeHaMa OBOT 3aKOHa O TOMe BOIUTY PadyHa):
»AKO 3aKOH Koju ypebyje paj u 3amombaBarbe 1 KOJIEKTUBHM YTOBOP Cafipxe ofpende
O 3aIUTUTY MOJATaKa O JIMIHOCTH, MOPAjy Ce TPOMICaTH U MoceOHe Mepe 3alITHUTe
MIOCTOjaHCTBA IMYHOCTH, TETUTUMHIUX MHTEpeca ¥ OCHOBHMX IIpaBa JIMIja Ha Koje ce
HOfjallM OfIHOCE, OCEOHO Y OJHOCY Ha TPAHCIIAPEHTHOCT 06pajie, pa3MeHy IofiaTakKa o
JIMYHOCTY YHYTap MY/ITHHAIMOHATHE KOMIIaHMje, OffHOCHO TPYyIIe IPUBPEHNUX Cy0OjeKara,
Kao I CHCTeM Haj30pa y pafiHoj cpeayHu.

OcuM OBMX OCHOBHUX, IIOCTOj€ ¥ APYTY 3aKOHM KOjiIMa Ce PeTyINIIY MOjefNHN
acmekTy obpajie ofaTaka o IMYHOCTH 3aIIOC/IeHNX.

3aKOH O PaBHOIIPABHOCTH IOI0Ba’ MPOMINCYje TY>KHOCT IOC/IOfABLA Ia BOAU
eBUJIEHIMjY O TIOJIHOj CTPYKTYPU 3aIlOCTIEHNX Y CK/IAZly ca 3aKOHOM KojuM ce ypebhyjy
eBMJIeHIIMje Y 061acTy pajia U Ja MOfIaTKe 13 TUX eBUMICHIMja J1a HA YBUJ, MHCIIEKIV)I
pajia ¥ OpraHy Ha/IeKHOM 32 PaBHOIIPABHOCT I107I0BA, @ HA HAYMH 1 Y CK/IA/y Ca 3aKOHOM
KojuM ce ypebyje samnra nogaraka o mraHoctin.'’ Takobe, mcTu 3akoH capgp>xu ofpenody
IIpeMa KOjoj CTaTUCTUYKM TOJAIM KOj! ce MIPUKYIIbajy, eBUfieHTupajy n obpalyjy Ha
H1BOY Peny6mke Cp6uje, ayTOHOMHe IIOKpajuHe 1 jejHNIIe IOKaTHE CAMOYIIPaBe, Kao I
y ycTaHOBaMa 1 OpraHusalyjama Koje 06aB/bajy jaBHa opyaiiherba, jaBHUM npenysehuma
U IPUBPEIHUM JIPYLITBMMA, MOpajy 6uTu uckazanu o nony."' JJok ce mpsa ob6aBesa
Besyje 3a crendIHy 06aBesy O IOTHO YPaBHOTEXKEHOj CTPYKTYPM 3aIIOCTIEHNX, IPyTa
IPeTIOCTaB/ba /1a OCTIOAABAL, MOPa MMATH IIOJIHY CTPYKTyMpPaHe IOfIaTKe KOjy Ce OffHOCe
Ha eBUJIeHI[Uje Koje je 1o APYTMM 3aKOHMMa JIy)KaH Ja cadnHu. V oBe eBUjeHIMje ce
OJTHOCE CaMO Ha 3aII0CJIeHa, a He 11 Ha paJIHO aHT'a)KOBaHa JINIIA.

3aKOH O T0jeJHOCTAB/beHOM pajIHOM AHTA)KOBAIby Ha CE30HCKMM IIOCTIOBUMA Y
onpehbennm penmarHocTuMa'? cagpxu 06aBesy HOCIOABIA Jla OIHECE eBUICHIVIOHY

$ .. 91, cr. 2, 3311

9 3aK0H 0 PaBHOIPABHOCTH MONIOBA, ,,Ci1. rmacHuk PC br. 104/2009.
109, 12 331171

" 4. 40, 33111

12 3axon o arenrujckom 3anombasamwy, ,Ci. rmackuk PCS br. 50/2018.
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IIpUjaBy Ce30HCKUX PaJHMKA KOje je aHra)KoBao y CK/Iafly ca OBUM 3aKOHOM." CacBum
je jacHoO fa ce pamm o crienn@UYHOj BPCTM €BUICHIIMja KOja HIje cafipkaHa y 30P, kao
Hu 3EOP, 1 Koja ce ofHOCH Ha paJHMKE KOji Cy aHTa)KOBaHU BaH paJHOT OFHOCA —
YTOBOP O PaJHOM aHT)XOBakby Ha CE30HCKIIM IIOC/IOBMMA je 0O/IMK YyTOBOpa 0 00aB/bamby
IpUBpPEMEHNX I TIOBPEeMeHNX MOoCcIoBa.

3aKOH 0 areHIMjCKOM 3amolrbaBamy (v fabeM Tekcty: 3A3) yBoau obaBese 3a
IIOCTIOfIaBLie KOjy KOPUCTe yC/Iyre areHljyje 3a IpMBPEMEHO 3allol/baBalbe, OfIHOCHO
yCcTymbeHe 3amocieHe. IIpema 4many 20. mocnofapall KOPMCHUK AY>KaH je 1a BOOU
eBUIEHLIN]Y O Pajly ¥ OfICYCTBY ca pajia yCTYI/b€HMX 3aIllOCTIEHNX U [ja U3 Te eBUMIeHIje
IocTaBy ATeHIMjU IOfaTKe 3a 0OpadyH M UCIUIATY 3apajie, HAKHaje 3apaje U HaKHafle
TpoukoBa. OcKM TOra, HOCTI0AABAL] KOPUCHIUK je y>KaH a BOZIY €BUJIEHIIN}Y O YCTYII/beHUM
3aII0CTIeHMMa Y TUCAHO] WJIV eJIEKTPOHCKOj GopMu 11 ATeHIjaMa ca KojuMa Ma 3aK/bydeH
YTOBOP O YCTYIIalby 3allOC/IEHNX, Koja cappsxu cnefiche mogatke: 1) uMe u npesume u JMBI
YCTYIUBEHOT 3aII0C/IEHOT; 2) HaTYM CTyIIara Ha Paj 1 IaTyM IIpeCcTaHKa paja; 3) OCHOB 3a
yCTyHame 3a yCTYIUbeHe 3aIl0C/IeHe KOjU CY y PalHOM OfHOCY y AreHIuju Ha ogpebeno
BpeMe; 4) 3aXTeBaHU CTEIleH U BPCTY CTPy4YHe ClpeMe, OBHOCHO HUBO KBanuQuKammja
U noceOHa 3Hamwa M CIIOCOOHOCTH, OFHOCHO KOMIIETeHIINje, CI0)KEHOCT, OATOBOPHOCT,
PajIHO MCKYCTBO 1 fipyTe ocebHe yC/IoBe 3a paji; 5) Ha3uB I10C/IA, OfHOCHO PAJIHOT MECTa;
6) pajjHOIIpaBHM CTaTyC y AreHuuju (y paiHOM OfHOCY Ha ofpeheno mnm Heoppeheno
BpeMe); 7) OJaTKe 0 ATeHIMj! KOja Ta je yCTyIWIa Ha Paj] KOJ, TOC/I0faBIa KOPUCHIKA
(nasus, ceguurte, MaTuaHu 6poj u [1VB). ITocmopaBal KOpUCHNK Ay>XKaH je fa o6pamy
nofjlaTaka 13 eBUfIeHIIMja IPOIMCAHNX Y CTaBY 2. OBOT YIaHa BPLIN y CKJIAZly ca 3aKOHOM
KojuM ce ypeDyje 3amrura mogaTaka o IMYHOCTU U YyBa HajMamwe 50 rogmHa (wiaH 29.
3A3). VI3BecHO je fa ce MpMINKOM obpajie OBUX IOlaTaKa MOpa IOLITOBATY PEXXUM
samrtuTe ycrano/beH 33111 u 3oP.

3. O6aBese mocIogaBIa

Ha ocHOBY KpaTKOT OCBpTa Ha HOPMAaTMBHI OKBMP jaCHO je [ja ce Y IPAaKCU MOTY
HaMeTHYTU HeKe KOHKpeTHe cuTyanuje Koje he 6urtu nmorennujamto cnope, 6ynyhu fa
HIICY afleKBaTHO ypelhere pagHonpaBHuM Hopmama. Kako gakie usriena o6paja nogaraxa
O IMYHOCTY U3 yI7Ia TIOC/IOfaBLa’?

3.1. O6pada nodamaka

Hecymms1BoO je fa mocaofaBar MOpa NPUKYIUTH HU3 IOfaTaKa O IMYHOCTHU O
CBAKOM 3aII0C/IEHOM, YaK ¥ KaH/U/ATY 3a [10cao, 1a 611 Morao fa 06aB/ba CBOjY A€/TaTHOCT
U TIOLITYje 3aKOHOM yTBpheHe obaBese. Oun MehyTnm ,,Mopajy 61TH HEZBOCMICIEHO ¥
Be3J ca IerOBUM PaJHUM MeCTOM  Kofi ocnopasia. OcHoB o6paje he y Behuum cinyyajesa
OuTK 3aKOHCKa 00aBe3a MOC/IOZABIA a/IM 3a 00pajly MOjeVIHMX IOJaTaKa 3aIll0CTIeHN
MOpa JaTy MPUCTAHAK, LITO he IOHeKa yIMHUTI U3PUYNUTO @ HeKaJja KOHKIYAEeHTHOM

134y 11, 33111
Yy 4, cr 3, 33I1L
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pajmOoM — IACUMBHO MOHAIIAE je AUCKYTaOMITHO Kao jacaH M3pa3 BObe M MOXe OUTH
ocropeno.”” Moxe ce UIIaK CMAaTpaTy Ia CAIIACHOCT IIOCTOjH aKO je obpaja morpebHa
pain n3Bpui€ma yropopa o pany KOjI/I je 3allOoC/IeHN 3aK/by4MoO Ca IIOC/I0fAaBLEM — OBI
ocHoBu he 6urn AHA/IN3VIPAHN Ha KOHKPETHUM IIpUMEpNMa.

Takobe Ba/ba MMaTy y BuAy fia pafiHu OZHOC HYje ONHOC jeHAKUX CTPaHa,
IIOCTIOZiaBall je yBeK y (aKTMYKOj JOMMHAHTHOj MO3UIMju. 300T TOra ce MpUCTaHaK
3aII0C/IEHOT Ha 00pajly oflaTaka O leMy yBeK MOpa IIOCMAaTpPaTi peCTPUKTUBHO, LITO
je IToBepeHNK 3a pUCTyI MHPOPMaIjaMa Off jaBHOT 3Hayaja U 3aLITUTY IOflaTaKa O
maHOCTH (Y fabeM TeKcTy: [loBepeHnK) Bullle myTa HOTBPANO. ,,...Y ogHOCY usMeby
IIoCimogaBna M 3alIOC/I€HOT, 3aIIOCJIEHN Kao ,,C}Ia6I/Ija“ CTpaHa H]/Ije CTBapHO CHO60I[3H
Jia OITy4M, TIOCTOjY Hecpa3Mepa yTuiiaja u Mohu n3mely oHor Ko IprcTaHak npubasba
(mocopaBall) 1 OHOT Off KOra ce OH Tpaxku (3amocnenn).“'¢ ... ,, Kako y pagHOonpaBHOM
OJHOCY IIOCTOjU HejeflHaKa pacmopena Mohm mamehy nmocnomasia u 3amnoceHor,
CarmaCHOCT 3aIIOC/IE€HOT 3a 06pauy ImogaTaka O IMYHOCTU Y paJHOIIpAaBHOM OJHOCY
PETKO MOXXe IIpE€ACTaB/baTyl Ba/baH IIPpaBHM OCHOB 3a 06pa,uy JINYHUX IIOAaTaKa. Hauwme,
3aI10C/I€HN, KOj]/I je I1I0 IIpupoAu CTBaApun 'y CI/ITyaIU/IjI/I 3aBMCHOCTHM OJ I1OoCiIoJaB1ia, HE
MoXKe iaTy cnobopaH npucraHak. [lpucranak 6u 61o cnobopan y cutyanuju kaja 6u
3arocseHn 610 y MO3UIMjI 1a ra YCKpaTy U Ja 300T TOra He TPIIM IITeTHE IOCIeNIIe,
IITO y PaJHONIPABHOM OJJHOCY TOTOBO HMKajia Huje ciy4aj. ... ,,06paay mogaTaka o
JINYHOCTN Ha OCHOBY ITPMICTaHKaA 3aII0C/IEHOT IIOCTI0aBal] 61 MOTao BpUINTY CaMO KaJia
06pana IIogmaTakKa HEMa I HE MOJKE MaTn YTI/IHaja Ha 11paBa obaBese 3aIIO0CJICHOT, "
Tajia ce OHa BPIIN y TPaHMIlaMa JAaTor MpHUCTaHKa. ‘'

HocnonaBau TaKObe Hehe nmaTu mernTuMan VMHTEPpEC, Ka0 HU IIpaBHN OCHOB 0e3
003upa Ha IPUCTaHAK 3aII0C/IEHOT, 32 IIPUKYIUbalbe IIOfIaTaKa KOjy Cy Hau3IIef II0Be3aHu
Ca pajioM 3aIl0C/ICHOT /I 3aIIPaBO MIPEeCTaB/bajy OCHOB 3a KpIeHhe HEKOT APYTOr IIPOIINCa,
15 A, Diligenski, D. Prlja, D. Cerovi¢, Pravo zastite podataka — GDPR, Institut za uporedno pravo, Beograd
2019, cTr. 86-88. 3aHMM/BUB je IpUMepP KOju HaBOJe ayTOpU, IIOC/IOfABIA KOjI SKe/In Jja IOCTaBM JIMYHe
IIOfaTKe O CBOjUM 3aIIOC/IEHVMa Ha VIHTEPHET [Ipe3eHTaljy WM PO OCTOAABLIA Ha [PYIITBEHOj MPEXH
- 1Me 1 Ipe3uMe, GyHKuujy, hororpadujy. Y TakBoj CUTyaImji, caM IpucTaHak Ha pororpaducame pagu
objaB/pyBatba, ocTaBbambe Gpororpaduje o cTpaHe 3alOCTEHOr (aKO je TaKo HewTo oMoryheHo), Kao u

crname pororpaduje koja he 6utn o6jaB/beHa, mpeacTaB/ba HEFBOCMICIEHO OL00pEhe OBAKBOT OCTYIaba
[OC/IOAABLIA.

16 Minmmbee [Topepennka 6poj072-03-2615/2018-05 od 8. 05. 2018. rop.
7 Munubeme [Tosepenuka 6poj073-11-1080/2017-02 od 12. 07. 2017. roq.

'8 Mummeme [ToBepenuka 6poj073-11-1766/2018-02 od 27. novembra 2018. Top. ,,Y Haderny, IocIofiaBall
Moxke fia o6pabyje mmozfaTke 0 IMYHOCTH CaMO Kafja ra Ha TO U3PMYUTO 0OaBe3yje 3aKOH, a/lii y TOM IIOTIIESY
y IPMBATHOCT HEIIOCPEIHO 3ajiupe U caMa ApyKaBa. VI3BaH OBUX cC/Iy4ajeBa, OC/IOAABAL] MOXe fia obpabyje
TOfIaTKe KOju Cy My IIOTPeGHM pajii N3BpIIera yTOBOPA O PAy UM Pajii IPUIIPEMe 33 3aK/byderbe yroBOpa.
Kao nsyserak, mocnozasar Moxe fja 06pabyyje 1 mogjaTke o TMIHOCTY 3aII0CIEHNX, nan 6yayhux samocnennx,
paji ocTBapera ONpaBAaHNX nHTepeca. Koju ¢y To onpaspaHu MHTepecn 4uje ocTBapere 3a MOCIENIy
3aype y IPUBATHOCT 3aIIOC/ICHNX, Bapypa y OfHOCY Ha, IpuMepa pajy, 061acT paja MoCIo#aBIia — jaBHN
VIV IIPVMBATHU CEKTOP, IIPUPOAY IIOC/IA — TPrOBMHA WM IIpy)Kare MeIULMHCKe oMo, CpefcTBa paja —
[OC/IOlaBYeBa WM CONCTBEHA, HaYMH 06aB/batba MOC/Ia — yroTpeba um Hekopuinherme MHGOPMALMOHUX
TeXHO/IOruja u Apyro. Mehytum, onpasaan nHTEpeC yjefHO MOpa fia 6y/ie M IIPeTeKHI MHTePeC MOC/IOAABIIA Y
OfJHOCY Ha IIOjefIHAYHO [IPABO Ha IIPMBATHOCT 3aII0C/IEHOT, KA0 I Y OFHOCY Ha MHTEPeC APYIITBA [a 3aIITUTI
0B0 /pyzCcKo mpaBo.“ Nevena Ruzi¢, ,Zastita podataka o li¢nocti u oblacti radnih odnosa Stavovi i misljenja
Poverenika®, publikacija broj 3 Zastita podataka o licnocmi u oblacmi radnih odnosa, Beograd 2018, ctp. 12.
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Kao IITO je 3aKoH o 3abpaHu AucKpumuHanuje': ,O6paga moygaraka o GMHAHCHjCKOM
CTamYy MOjeHIX 3aII0C/IEHNX Off CTPaHe ITOC/IOfABIIA, UCK/bYYNBO 300T YMIbeHNIIe 1A TH
3aII0C/IeHN pajie Ha palHMM MeCTUMa Koja IIofipasyMeBajy paji ca HOBILIEM, Ca CTAHOBMINTA
3aKoHa 0 3aIUTUTH OJATaKa O TMYHOCTH, CIIOPHA je ca BUIIIE aCTeKaTa, ¥ TO KaKO y IOITIeRy
IIPaBHOT OCHOBA, TAKO U Ca acIeKTa Hayesla CBPCUCXOTHOCTY M Cpa3MepHOCTH obpaze
noziaTaka. Hanme, 360r unibeHuIIe f1a je HEKO JINIle Y JIOII0j GMHAHCY]CKOj CUTYALVjI, He
611 ce MOIJIO HU CMEIO ay TOMATCKY IIPETIOCTABUTH /1A je TO JINLe, 300T CUTYalje y KOjoj
ce HaJla3!, CKJIOHO (PMHAHCHjCKMUM MajIBep3alijaMa I 3/I0yIIOTpeOu CBOT pafHOT MecTa. %

KoHauHo, moc/1ofaBal IpuKyIUbaby IOaTaka MOpa IPUCTYINTI BEOMa OIIPe3HO I
¢dopmanHo, y cknagy ca 33I1I u 30P u y3 mourroBame Hauena CBpCUCXOFHOCTIL. ,,...CBpXxa
IPUKYIUbalba I ja/be 00pajie mofaTaka o MMIHOCTY 3alI0CTIEHMX Off CTPaHe IOC/IofiaBala
Mopa fa Oy/e eKCIUIMIMTHA ¥ KOHKPeTHO ofipeheHa, a ja mofjaniy o IMYHOCTY 3alI0CTIEHNX
Koje rmocnoasar obpabyje Mopajy na 6yny afiekBaTHU 1 peJIeBaHTHY 1 He CMejy fia Oyay
IpeTepaHy y OHOCY Ha CBPXY 3a Kojy ce 06pabyjy. [Ipumepa pagu, nogaTak o KpBHOj
TPYIIM 3aIIOCTIEHOT He MOXKe Ce CMATpaTy IOIaTKOM O JIMYHOCTM 4nja 6u obpazga 6mia
HEOITXO/fHa 3a 00aB/batbe CBUX ITOC/IOBA, Beh 0Baj MofaTak mocnofasal; Moxe fa oobpabyije
caMo y ofpeheHnM crydajeBuma, Kaja je TO OIpaBJaHO ¢ 063MPOM Ha IIPUPOAY IIOCTIA
(HIIp. YKO/IMKO 3aIIOC/IEHM paji Ha ITOCTIOBMMA ca MoBehaHNM pU3VKOM Off HaCTaHKa
HOBpefa Ha pafly, CBpxa obpajie OBOT IofiaTka 61a 6u o6e3bebheme egukacHor npysxama
3IpaBCTBeHe IOMONN NIy y C/Ty4ajy HacTaHKa IIOBpefie U CIMYHO). !

Y mojenuMHMM M3y3eTHMM CUTYyalMjaMa IOCIOfaBall Moke fohn y curyanujy na
o6pabyje u cennduuHe HOBe MOJATKe O 3aMIOCTIEHNMA, KOje Y PeJOBHUM OKOJTHOCTUMA He
6u o6pahusao. Tako nocnogasar Moxe o6pahuBaTy moyatke 3ar0C/IEHNX KOjU IITPAjKY]yY,
aKo je 10 IIOTPeOHO pajy OCTBAPUBAba HUXOBMX 3aKOHCKYX IIpaBa.?

3.1.1. ITomauu KaHmMIaTa 3a II0Cao

ITomauu koje mocmogaBLM MOTY NPUKYIUTU Off KaHAMIATA 3a IIOCA0, Kao ILTO je
Beh pedeHo, OfIHOCE Ce ICK/bY4MBO Ha KBAIUPUKALV]Y, OfHOCHO CTPYYHOCT, HEKOT JIMLA
Zia 06aB/ba IIOC/IOBE 3a Koje je KOHKypucao. Tako je IloBepeHuK yTBpANo fja je 06aBe3HO
nopgHowemwe JMBI' KangngaTa IpUIMKOM IIPKjaB/bMBakba Ha KOHKYPC KOJ, IIOCTIOfIaBIia
HET03BOJ/bEHO, OJTHOCHO JIa He TIOCTOj 1 CBPCUCXOHOCT 06pajie OBOT IOfJaTKa y IOYETHO]
(asu KOHKypucama 3a nocao.” Takobe, mpuInMKoM 3ak/bydersa yroBopa o pajiy IIoc/IofaBary
y cK/afly ca wiaHoM 33. 30P Mopa NpuKynuTy HU3 gpYTUX ITOfjaTaKa, a/li M HeKe IOoflaTKe
KOjJ IIpeBa3nIa3e 3aKOHOM YCTaHOB/bEH CIIICAK, a KOjU Cy IIOTPeOHM pajiu IpujaB/blBatba
3aII0C/IEHOT Py OCTBapMBamba ofpelheHnx npasa, Ha IpUMep, 13 COLMjaTHOT OCUTypama.>

1 3axon o sabpauu uckpummHauyje, ,,Ci. rmacuuk PCY 6p. 22/2009.

20 Munupeme IToBepennka 6T 073-11-1080/2017-02 od 12. 07. 2017. roj.

2! Mymbermse ITosepernka 6poj011-00-00602/2015-05 od 29.05.2015. rop.

22 Munbeme TToBepennka 6poj011-00-00019/2015-05 od 22. 01. 2015. rop.

2 Mumbemse [Tosepernka 6poj011-00-01205/2015-05 od 1. 10. 2015. rop.

2 Videti: CrpyuHe KoMeHTape ,,O6pajia mojaTaka o IMIHOCTH IIPY 3aK/bydery yroBopa o pany u ,,O6aBese

TIIOCJIOIaBIA IIPVIMKOM 3aCHMBamba pajHOT OHOCA Ca SaHOC]IeHI/[M“, IIpaBHa 6asa Haparpaq).
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[Togauy o KaHAUAATY 3a IOCA0 MOTY OOYXBAaTUTH HU3 TIOfATaKa O JIMYHOCTY i UX
IOCTIOfiaBal] He MOXKe TPKUTH IIPOM3BO/BHO — OHY MOPajy OMTH IIOBE3aHU ca IIOC/IOM
koju he To /e o6aBpaTy ako Oyze 3aIIOCTIEHO M KA0 TaKBM MOPAjy e OFHOCUTU Ha
OIIITH, TOceOHe 1 CTIeNMja/THe YC/IOBe 3a 3amoljbaBambe, ypehene 3oP. Jlok je ommn ycros
jemHOCTaBaH — /Mlle MOpa MMATy HaBpIIeHMX 15 rofiyiHa )KMBOTa — 1 MOXKe Ce loKa3aTu
Ha pa3/In4uTe Ha4MHe, HOCEOHM YC/IOBY Ce PETKO IIPOINCY]y 3aKOHOM VTN II0A3aKOHCKUM
axToM. OHM Cy yITTaBHOM Be3aHM 3a IPUPOJY IOC/IOBA KOju ce 06aB/bajy 1 IIOC/IOAABAIl
je BJIaCcTaH Jja MX IIPOIMNILIE IPABV/IHMKOM O OPTaHM3aLIVj| M CUCTEMATU3ALVj| ITI0C/I0BA.
YKOMMKO 1oc/IofaBal; Hije 3aKOHOM OOaBe3aH jja JOHeCe TaKaB IPaBUTHUK, IIOCEOHN
YCTIOBM Ce yTOBapajy yroBOpOM O pajy Koju 3aK/by4yjy mocnofasar 1 3arnocnedy. OHu cy
CBAKaKo YBeK YHAIIpeJl IO3HATH U IIPeCTaB/bajy OrpaHNdaBajyhu ¢pakTop y IpuKymbamy
IoflaTaka O IMYHOCTY KaHAMAATa — CBAKM TOflaTaK KOjU je NPUKYI/beH a He OJHOCH
ce Ha HeKM Off HOCeOHMX YC/IOBa, IPUKYIUbEH je IIPOTUBHO 3aKOHCKMM ofpendama 1
orpanndemnma. KoHauHO, cIeLMja/IHM YC/IOBY 32 3aII0I/baBabe M0jeJUHIX KaTeropuja
JIMIIa CBAKAaKO CTBapajy MoTpely Aa IOC/IOofaBal NpUKYIN AajeKo BUIIE IOflaTakKa o
JIMYHOCTY HeTo y yobudajeHoj npouenypu. CrienyjanHy ycIoBI OFHOCE ce Ha MajIo/IeTHA
NI, CTpaHLe NN NI 63 Ap>KaB/baHCTBA, 1 0COOe ca MHBAIUAUTETOM. Y 3aBYCHOCTH
Off TOTa K0jOj TPyIIN NIpMIIafa KaHAMAAT 3a I0Ca0, IOC/IofaBall he MopaTy ja NpuKynu
u o0pafy pasnIuunTe NMOJATKe, YK/bydyjyhy 1 oHe Koju crajajy y mocebHe mogarke o
JIMYHOCTY — Ha IpUMep, MOATKe O 3[PaBCTBEHO] CIOCOOHOCTY MajIO/IETHOT INIIA ia
06aBJba II0CA0 3a KOjU je KOHKYPMCAO, IV IOJATKe O IIPEOCTAI0j PafHOj CIIOCOOHOCTI
ocobe ca MHBAIMAUTETOM. 3a CBe IIOfjaTKe O IMYHOCTY 32 KOje He IIOCTOj) AUPEKTAH U
HeJIBOCMIC/IEH 3aKOHCKM OCHOB 00pa/ie, ITI0C/I0faBal] MOpa JOOMTH CaT/TACHOCT 3aII0C/IEHOL.

ITojequHa nuTama MOC/IOABAL, CBAKAKO HE MOXKe IOCTaBUTH MLy KoOje ce
MHTEPBjyMILe 32 I0CA0 — KAKO OHa KOja Ce T4y OpavyHOr U TOPOAVYHOT CTATyCa, IVIAHVParbha
nopopuie 1 TpyaHohe, Tako U pyra Koja HUCY Be3aHa 3a IIOC/TIOBe Koje he 3amocienn
o6aspaTu. OBie Tpeba 06paTUTH MaXKIY HA CYIITIIHE pasiKe Koje Mory moctojatu. Ha
IpyMep, ITIOC/IOfiaBal] He CMe VICTIMTVBATY MaTepujaTHO ¥ (GMHAHCHCKO CTarbe KaHAMaTa 3a
10Cao (MM 3aII0C/IeHOT). ATV ITOCTIOfiaBall MOYKe Ha ITpUMep Jja IITa KaHAU/aTa 3a II0Ca0
fia /I IIOCeflyje BO3a4YKY JO3BOJTY M/MIM ay TOMOOMIT, aKO je TOo HOTpeOHO paiu 06aB/barma
CBaKOJIHEBHUX PAJIHNX 3aJjaTaka 3anocieHor. Ilocronasar he Takobe no npaswmry sHaTu
afpecy IpeOMBa/INIITA 3aII0C/ICHOT, Kao 1 HeKe Ipyre MOoJaTKe Ha OCHOBY KOjIX Ce MO>XKe
IPeTHOCTABUTHU HeroBO MaTepyjaTHO CTabe — OBAKO HEllITO HUje Hel03BO/beHO, JOK Ce
HOfIALlM CAaKyIbajy pajiyl OCTBAapyBarba HEKOr IIpaBa 3alloCjIeHor (Ha IpuMep, afpeca
npeOuBaMNIITa je MOTpebHa Kako 360r ofipehnBama HakHaze 3a IPeBO3 3aII0CTIEHOT, Ha
KOjy MMa IIPaBo I10 3aKOHY, TAKO U 300T JOCTaB/bakba 3all0C/IEHOM HOjeINHAYHIX aKaTa
IOC/IOfjaBlIa HA HAUMH YTBpheH 3aKOHOM).

Y mpakcu ce IOCTaB/bajy pasIMINTa MUTamba, Kaja je ped o IPUKYIUbamby IIofaTaKa
KaHAuAaTa 3a nocao. bynyhn ma nocnonasary yrmaBHoM Hema roce6Ho ofipebeny dopmy
panHe 6buorpaduje, Beh kaHgUAAT caM IpuIake JOKYMEHT KOjU je cacTaB1o, Moryhe je
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Jla OH CafIpXKV ¥ TOAaTKe Koju MOCIoAaBLy Hucy norpe6nn.” ITocimopasaly je cBakako
Iy>KaH Jja TaKBe NofjaTke He o6pabyje, HUTH a 3acHUBA CBOjy OfTyKy Ha muMa. Kapja je
ped o cTBapamy 0a3e mofjaTaka KaHAUaTa 3a I0CA0, IITO je IpaKca Kojoj nmpuberasajy
MHore Behe koMIaHMje, He MMOCTOjU 3aKOHCKO OTpaHNYebe KOIMKO JYrO Te MOJaTKe
IIOCTIOfABIM MOTY 4yBaTu. CBaKaKo ce pa3/MKyje CUTYyallyja Kajja je TAKO HellITO OCHOBHa
Ie/IaTHOCT HEKOT ITOC/IOAaBIla (areHumje 3a mocpefoBame y 3alolUbaBamy) 1 Kaja ce
6a3a cTBapa MCK/bY4MBO Ha OCHOBY ITPaKce Jja ce IOaLy KaH/U/aTa Koju Cy 3a/I0BOJbUIN
oznpebhene kpuTepujyMe anu HUCY IPUM/BbEHN Y PaiHU OHOC, Ca4yBajy 3a HeKu 6yayhu
KPYT 3aI0lUbaBatba. 3a TAKO HELITO je CBAKaKo MOTpebHa J03BO/Ia KaH/u/aTa 3a [10Cao0
a caM Iepuoj 4YyBama MOpa OMTI OTpaHNYEeH CBPXOM BIUXOBOT NIPUKYIUbabha, Y CKIATY
ca ywiaanom 5. 331TJ1.

3.1.2. MeaunmHCK ofanu

YKONMKO ce NuIle 3alol/baBa Ha MOCTOBe ca noBehaHuM pusmkoM, mocebHa
3IpaBCTBEHA CIIOCOOHOCT jeflaH je off MOoCeOHNX MPOMMCAaHNX YC/IOBA — CXOTHO TOMe
KaHJVJAT 3a TI0CA0 MOpa IIPUIOKWUTH JIeKapCKM Hajlas3 KojuM noTBphyje ma mcrymana
TpakeHe Kpurepujyme. Hamas MeguumHe pajja, Wi Apyror 3paBCTBEHOT OpraHa, Hehe
MebyTum cagp>kaTy mogaTKe KOju HUCY pe/leBaHTHY, OBHOCHO HeloTpeOHe JeTabe O
MEMIIHCKOM CTakby 3alI0C/IeHOT, Beh 1Ma 00K yBepema Ia — Kao KOHAYHY OLIeHY JleKapa
— KaHJMJAT VICITyhaBa TpakeHe ycnose. Kaza je ped o ApyruM nocnoBuMa, Ha KOjuMa He
nocroju nosehanu pusuk, nocnogasary he camo nsyseTHo Mmohn fja onpasjia HOCTojarmbe
JIeKapCKOT yBepera Kao ocebaH ycIoB — y CynnpoTHOM he rmocTojaTn kako kpiueme 30P,
Tako u Kpiewe 3311/, a noTeHIMjaIHO U Kplllele 3aKOHa 0 3a0paHy AUCKPUMUHALHje.
VcTo ce ofHOCH 1 Ha TeHEeTCKe TofjaTKe, OHOCHO TAKO3BAHY TeHEeTCKV CKPMHIHT KOjIM
ce yTBphyjy renercke npenucnosunyje mia Ha ogpebene 6onectu. ITocnogapar Hukama
Hehe MMaTy HI ayTOMATCKO IIPaBO YBUJA Y MEAMIIMHCKY KAPTOH 3aII0CTIEHOT,*® HUTY MOYXKe
TPAXUTU HEroBy OOTHNYKY OTITYCHY TUCTY.”

MepuuyHCKe TMofjaTKe IOCTOAaBIV Hajyemrhe 3axTeBajy Of 3alOCIEHOT Y
CUTYyalijaMa KaJia je 3aIl0C/IeH) IIPUBPEMEHO CIIPeYeH 3a pafl. Jako moHece JOKyMeHTaLujy
(TakosBaHe ,JJ03HaKe") Koja HOTBphyje mpuBpemeny crpedeHocT?, mpumeheHa je mpakca

Y mpakcy ce oBaKBe CHTYalluje 4ecTo sielnaBajy. KaupmuuaTu 3a mocao Hajuemthe y pamue 6uorpadpuje
nputaxy cBojy ¢pororpadujy (ca xoje je moryhe mob6utu u Heke Ipyre MOFAaTKe — HA IPUMeP O IO, BEPCKOj
IPUIIAJHOCTY, 3APABCTBEHOM CTalby WM pacy KaHauaaTa — Busiety 1311, ctp. 34-35), mofaTke 0 6padyHOM U
HOPOAMYHOM CTaTYCY, jefMHCTBEHM MaTU4IHU 6poj rpabana (koju Huje moTpeban y ¢asu nmpujase 3a mocao),
kyhny agpecy, u cmano. ITojenute apyxaBe IOKYyLIasIe CY, Ca IPOMELIBIM Pe3y/ITaTIUMa, A YBELY TAKO3BAHY
JlellepCOHAIM30BaHy 0jaBy — OrpaHMYaBajyhe yIyTCTBO 3a ITOCTIOfaBIe M KaHJMIATe 3a II0CA0 Ca HAIIaCKOM
Ha TOMe Koje IIofaTKe pajiHe 61orpaduje He MOTY Jja cajpixe.

26 Mummberse IToBepernka 6poj072-03-2615/2018-05 od 8. 5. 2018. rop.

¥ Mumberse ITosepernka 6poj011-00-01001/2015-05 od 4. avgucra 2015. rop,

28 [ToBepeHK je ykasuBao i Ha HeycarameHocT [IpaBUTHUKOM O HAYMHY U3[IABAIHA U CAPIKajy IOTBPJIE O
HACTyIaky IpUBpeMeHe CIIPeYeHOCTI 32 Pajl 3aII0CTIeHOT Y CMUCITY IIPOIINCA O 3PaBCTBEHOM OCUTYPArby ca
Yerasom u 33I1JL, 1 TO ¥ ey KOjUM ce IIPOIICYje Aa 06pasall 0 IPUBPEMEHOj CIIPEIEHOCTH 3a Paf] CAfPKI
MEeJMIIHCKY AUjarHO3Y 3amoc/IeHor (BUaeT MulUberbe IloBepennka 6poj 011-00-00027/2016-05 op 11.
janyapa 2016. rog.).
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Jia TOC/I0faBal; yryhyje 3alioc/ieHOr Ha IoflaTHe MeAMI[HCKe TIperiefie, MIMO IIPOLiefype
Koja je npenBubena 30P.* Maxko nocnogaBar 1Ma MOryhHOCT Jja IPOBepY UCTUHUTOCT
[OfjaTakKa O TPEHYTHO] PafiHOj CIIOCOOHOCTH 3aII0CTIEHOT, OH MOPa IOIITOBATY 3aKOHOM
npenBubeHy mpolenypy — TakBy IIpOBepy paiy HajjIeXKHa 3[[paBCTBEHA YCTAaHOBA, Ha
IbETOB 33aXTeB M O IHeroBoM TpoIlKy. Ilo mpaBuiy je To gpyrocreneHa KoMucuja npu
MeNVILVHA pajia MK APYTOj MESUIIMHCKO] YCTAHOBY. YKOIMKO 3aIIOC/IEHN IIPMCTaHe Ha
JIOfIaTHe 3[IpaBCTBEHE Iperiefie Koje je HaloX1o MOCIo/aBall, a Huje y 06aBesy Jja Tako
HEIITO YYMHM, CBAKaKo Jja TOC/IofaBal] Hehe MMaTy paBo yBuU/a y MEAULIMHCKE TOJATKe
KOjJ Ha OBaj HAYMH HacCTaHy. IbeMy ce MoyKe Kao pe3ynTar TaKBUX aKTUBHOCTH, JOCTaBUTH
caMo MUII/bebe JIeKapa ia /i1 je IpUBpeMeHa CIPeueHOCT 3a paji 3a/iCTa HaCTYINJIA, UK
Huje. VI oBY IOfa1y ce CMaTpajy MEAMIMHCKIM IOAAIIMa, OFHOCHO OCeOHMM MofjaliMa
o muuHocTy y emucny 33111 [leta/bHUjUM MEAMIIMHCKMM HOAAIIMA, KOji 006pasiaxy
KOHAYHY OJIIYKY JIeKapa, II0C/I0faBall He MO)Ke PACIIONaraTy jep He IOCTOjU 3aKOHCKI
OCHOB 3a TaKO HEITo.

[Tocmogapar MoXXe 3aIIOC/IEHOT C/IATU U Ha TIEPUOIMYHE 3[PAaBCTBEHE MIPEITIENie O
CBOM TPOILKY; KaJja 3aI10c/IeHy o6aBsba crienduyHe Mocnose ca nopehanum pusmukom,
0BO je 1 o6aBesa nocnopasua. OBo MehyTuM He 3HauM Ja je MocmofaBal] BIACTAH Aa
obpabyje cBe MeIMIMHCKe MTOJATKe O 3aII0C/IEHOM — IbeMy he, Kao 1 y cy4ajy fo3Haka,
OUTY JOCTYIAH CaMO KOHayaH MEeVIIMHCKY Hajla3 O 3aIl0CJICHOM, BherOBOM OIILITEM
3 PaBCTBEHOM CTaby U PaJiHOj CIIOCOOHOCTH.

CrenudnyHa cuTyaumja mocToju Kajia IocaofaBal MMa IpaBo Aa YTBPAY Ja /i
IIOCTOjY PU3MK CMarbeba WV TYOUTKa pajjHe CIIOCOOHOCTH, OJHOCHO J1a IIPOBEPY Ja /I
je mo Tor ryburka Beh gonuio. 3aKoHCKM OCHOB 32 OBAKO HEIITO IIOCTOj| Y CaMOM 3aKOHY
0 pajy — MLy Koje je M3ryomao pajjHy CIIoCOOHOCT pajHM OfHOC IpecTaje’ YKOMMKOo
IIOCTOjU PU3MK Off yMambema pajiHe CIOCOOHOCTI WM je 10 ¥be Beh pomuio, mocnogaary
Mopa 3aroc/ieHoM 06e36eUTy paj; Ha IPYTUM MOCTIOBMMA Y CKIafly Ca OKOTHOCTMMA,
OJIHOCHO IIPEOCTAIOM pafiHOM criocobHourhy.™

Taxobe, [ToBepeHuk je y Bullle cydajeBa Harmacuo ja obpaja 61MoMeTpyjcKIx
nojiaTaka Mo>ke 6T caMo M3y3eTHO JJ03BOJbEHa, IIpe CBeTa Kajla je ped 0 6e36eHOCHUM
mpoleaypama Koje Cy onpaBiaHe uMajyhu y BUy BpCTy HeTaTHOCTU. Y APYTUM
CUTYyalyjaMa ce IO IPaBUIy M3jallllbaBao HEraTMBHO O J03BO/BEHOCTY 00Opajie OBUX
HOJaTaKa 0 IMYHOCTI. ,Obpaa OMOMeTPHjCKMX IIOfATaKa 3aII0CTIEHNX Y CBPXY KOHTPOTIE
kopuinhema paJHOT BpeMeHa HecpasMepHa je cBpcu obpasie 6yayhn fa je mrera koja
MO>Ke HacTaT! 3710yIIoTpe6OM OBUX ITofaTaka Beha off KOpUCTH KOjy pyKoBasIall mojiaTaka
MO>Ke MaTH, a HapounTo nMajyhm y Buny fa ce cBpxa obpase (KoHTposna Kopuurhema
PaJHOT BpeMeHa, Tj. JOJacKa 3allOC/IEHNX Ha PaJlHO MECTO M OJjIacKa C II0C/Ia) MOXKe

»Ypnan 103. cras 5. 30P npexsubha 1a mocnonasar koju moCyMma y OpaBAaHOCT pasyiora 3 OiCYCTBOBatbe
ca pajia, MOXe Jia [IOJjHeCe 3aXTeB Ha[JIOKHOM 3JPaBCTBEHOM OpraHy paju yrBphuBama sgpaBcTBeHe
CIIOCOOHOCTH 3aIOCIIEHOT, Y CKIafy ca 3akoHoM. O 3oymnorpebu 6o0oBama Kao Kplilemwy pajgHe obasese
WIN pajiHe AVCLUIUIMHE 1 IOTEHIMjaTHUM oB/iainhemnMa MOCIOAaBIa ja 06pain MOAATKe C TUM Y Besl,
6uhe peun y masmeM TeKCTYy.

3041, 176. crav 1. tadka 1) 3op-a.

311, 101 3op-a.
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nocTuhy Ha MHOTO IPYTYX HaYMHA KOjI CY jefHAKO e(pMKACHM, @ He OTBapajy MoryhHocT
TaKBUX 3/I0yIIOTpeba Kao IITO je TO CIy4aj ¢ 06pagoM OMOMeTpPUjCKMX MofjaTaka. >

3.1.3. Ilogauy 13 Ka3HeHe eBUEeHLINje

Beoma petko he npusaTHu ocofgasar Mohn ja TpaXkut yBepere o HeocyhusanocTn,
OJJHOCHO M3BOJ] 13 KasHEHe eBUJEHLMje KaHAMuaTa 3a 110cao, a fia Ipy TOMe OCTaHe y
rpaHMI[aMa 3aKOHa. , [peba, MehyTuM, pasnnkoBaTy ABMje CUTYaluje Y Be3U Ca IPUKYIUbabeM
IojlaTaka O paHujoj ocyhuBaHOCTI: OHY Y K0jOj IIOC/IOAABAll, CAMOVHUIIUjATUBHO, OF
KaHJMJaTa 3a 3aCHMBabe paJlHOT OHOCA 3aXTHjeBa I0CTaB/balbe IT0JaTaKa O KpMMMHAIHO]
IPOIITIOCTH, U OHY Y KOjOj je caM 3aKOHOJaBaIl IIPpeABNUANO Np1baB/babe OBUX MOfIATKa,
KaKo 611 ce yTBPAIWIO Jia JIVI, y KOHKPETHOM CITy4ajy, IIOCTOjU CMETHba 3a 3aCHUBAIbE PA/JHOT
OfHOCA. Y TIPBOM C/Iy4ajy, OC/IOfiaBall IPYMjeHOM Hade/la peJIeBaHTHOCTH, CPa3MjepHOCTH 1
TPaHCIIAPEHTHOCT YTBPHyje HeOIXOHOCT PYUKYIUbakba IIOfjaTaKa O PaHujoj ocybuBaHOCTH,
OJHOCHO HEOIIXOJHOCT 3a/Ia’Ketba y IPMBATHOCT KaHAIMJATa 3 3aII0C/IEbeE, [IOK je Y APYTOM
CIy4ajy obaBe3a IPUKYIUbalba OBUX ITOfIaTaKa yHAIIpHUjey IIPOMIcaHa 3akoHoM. “**. OBe iBe
cUTyalyje ce IpacTUYHO PA3/UKYjy, jep 63 3aKOHCKOI OCHOBA MOC/IOfaBal] Mopa 6uTu
APACTUYHO CITyTaH Ja 3aTpaXky U Jobuje oBakBe nHPopmanyuje. OHO LITO je IPeCymHO ¥
OBOj CUTYyalIMj/ jecTe /1a X IOC/IofaBall MOXKe /la ITOKaXke f1a Iofaly Koje 3aXTeBa umajy
Bese ca I0C/I0BMMa Koje he 3anocienn o6aB/paTy — YKOIMKO TO HUje CIy4aj, He MOXKe Ce
YOIIIIITe TOBOPUTH O OV/I0 KaKBOM OBJIalTthery MOC/I0faBLIa 32 YBUJ, Y TY BPCTY IOfIaTaKa.
YKomuKo jecte cmydaj 1 pyHKIMOHATHA Be3a IIOCTOj !, ITOC/IOfiaBall 6y MOpao fa MIMa VBT,
CaMo y jefHy BPCTY IIOJaTKa, a He Y 110 KPMBUYHY OCHje KaHauaTa 3a nocao. Ha nmpumep,
YKOJIMKO Ce Off 3aII0CTIeHOT Koju he pangnTy Ha haky/nTeTy Kao IpefiaBad 3axTeBa Jja y CKIay
ca 3aKOHOM O BUCOKOM 00pa3oBarby*! JOCTaBM IIOTBPAY O HeoCyhuBaHOCTH, OHa 611 MOpasa
la e OTHOCH CaMO Ha Ka3HEHY eBUICHIV]Y Y Be3U ca KPMBMYHUM [eMa IPOTUB TI0/THE
cnobope, pancuduroparma UCIpaBe KOjy 13/aje BUCOKOIIKO/ICKA YCTAHOBA /U IpYMarba
MITa y 00aB/barby IIOC/IOBA Y BUCOKOLIKOJICKOj YCTAHOBM, KOja Cy IIpeMa WIaHy 72. CTaB 4.
3aKOHa, HeCIIojuBa ca 06aB/babeM OBIX IOC/IOBA.

»Onpenbama Kpusnunor 3akonuka™ mpomcaH je, usmeby ocranor, u cagpxaj n
IlaBambe IojaTaka 13 KasHeHe eBuzieHnyje. ... CraBom 3. ucror wiana (102) npomnncano
je ia ce mofjany 13 Ka3HeHe eBUJIeHIVje MOTy, Ha 00pa3jIoXKeH 3aXTeB, AaTI U IPXKaBHOM
oprany, npegysehy, Apyroj opraHusanuju win npefy3eTHNKY, aKO jOII Tpajy IpaBHe
HOCTIeiNIIe OCy/ie WM Mepe 6e30eTHOCTY 11 aKO 32 TO IIOCTOj1 OIPaBaHM MHTEPEeC 3aCHOBAH
Ha 3aKOHY, a CTaBOM 4. [Ia HMKO HeMa IIpaBa ia Tpaky off rpabaH1Ha ja MOfHOCHK T0Ka3 O
32 Mimbeme Ioepennka 6poj164-00-00193/2011-07 o 22. cerrrem6pa 2011. rogr. Hauenmo cBpcucxofHOCTH
obpajie IofaTaka je o HapouuTe BaKHOCTH, I1a je TaKO eIEKTPOHCKA eBUJeHIMja o/asaka Ha I0cao 1

Of/Ia3aKa ca IO0C/Ia IPMXBAT/bUBIjA Off OCTaB/balba OMOMeTpHjCKuX mofaTaka (Muibeme [loBepeHnka 6poj
011-00-00851/2013-05 o 6. 12. 2013. rox.).

3% M. Kova¢-Orlandi¢, Pravo zaposlenog na privatnocm i njegova zastita, doktorska disertacija, Pravni fakultet
Univerziteta u Beogradu, Beograd 2018, ctp. 115.

3* Cnyx6enu rnacuuk PC, br. 88/2017, 73/2018, 27/2018 - 1p. 3axon, 67/2019 i 6/2020 - ap. 3aKoH.
35 Cnyx6enn rimacauk PC, br. 85/2005, 88/2005 - ucnp., 107/2005 - ucnp., 72/2009, 111/2009, 121/2012,
104/2013, 108/2014, 94/2016 i 35/2019.
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CB0joj ocybuBaHoCTH MM HeocyhuBaHOCTH, CTaBOM 5. ja ce rpabaHMMa, Ha BIIXOB 3aXTeB,
MOTY JaBaTy IOAALY O BUXOBOj OCybuBaHOCTY MM HeoCyhUBaHOCTY 1 Ha Kpajy CTaBOM
6. ia ce mopanyu o 6pucaHoj ocyau He Mory gatu Hukom. C apyre crpane, 33111y ogpen6u
yraHa 19. nmponucyje fa ce obpaja mogaraka o IMYHOCTH KOjI Ce OTHOCe Ha KPUBUYHE
npecyne, KaXbIBa fiefia 1 Mepe 6e30eJHOCTH, MOYKe BPLINTY Ha OCHOBY WIaHa 12. cTaB
1. oBOT 3aKOHA CaMo II0J] Ha/I30pPOM HAJ/IeKHOT OpraHa WM, aKo je oOpaja JOIyLITeHa
3aKOHOM, Y3 IIPYMEHY OAroBapajyhux noce6Hmx Mepa salITuTe pasa 1 c1060/a Inia Ha
Koje ce IIOfialyl OffHOCE, Te [ja Ce jefHCTBEHA eBUICHIVja O KPUBIYHIM IIpecyfiaMa BOfI
VICKJBYYMBO Of CTpaHe ¥ IOJ} HaJI30pOM HaJIJIeXKHOT OpraHa. ... J[lonaTHo, ofpenooM YwiaHa
26. cTaB 1. 3akoHa 0 paJy IPONICAHO je [ja je KaHAM/AT Jy>KaH [ja IPUINKOM 3aCHMBaba
PaZHOTr OfIHOCA, TOC/IOABITY ZOCTABY MUCIIPaBe 1 IpyTe JOKa3e O UCIYHEHOCTU YCIoBa
3a paji Ha IIOCJIOBYIMA 3a KOje 3aCHVBA PaJHU OHOC, YTBpheHNX IMpaBIIHUKOM, JOK je
CTaBOM 2. UCTOT YIaHa NPOMICAHO Ja MOCJ0faBal] He MOXKe Off KaHAMAATa fIa 3aXTeBa
HOfjaTKe O IIOPOANYIHOM, OJHOCHO OPauHOM CTATYCy M IUIAHMPakby IIOPOANLIE, OHOCHO
JIOCTaB/balbe VICIIPaBa ¥ APYIUX JOKa3a KOjy HUCY Off HeIIOCPeHOT 3Hauaja 3a 00aB/batbe
IIOC/IOBA 32 KOjeé 3aCHNBA pajiHy OffHOC."*® VI3 HaBeJeHOT caefy fla IOCTIoAaBal], MOXe
TPaKUTH yBepeme 0 HeocyhuBaHOCTH (TOfjaTKe 13 Ka3HeHe eBUJIeHIIje) CaMO YKOJIVKO je
TO HY)KHO IOTPeOHO 32 06aB/barbe HEeKOT [I0C/Ia, aKo je To npensubeno sakonom. bynyhn
Jia ce OBJie pafiyt MO IPABWIY O IIOCTOBMMA y IPXKaBHO] CIY>KOM, Kao LITO CY Ap>KaBHU
CITy>XOeHUIIY, TIPUIIAHNULIY BOjCKe U IIOJINIIMje, U CITYHO, BEOMA je TEIIKO IPEeTIIOCTaBUTI
fa he mpuBaTHU HOCTIOfABALl MMATH IETUTUMHI MHTEPEC 3a OBUM IOAATKOM (OCUM Y
CITy4ajy aHTa)KoBama 3a BeoMa Cliel[udIIHe 0C/I0Be, Kao LITO Cy Ha IPUMep HOCTOBI
o6esb6ehema, pykoBarma HOBIIEM MM TPAHCIOPTA HOBIIA).

3.1.4. O6jaB/puBabe MOIATaKa O 3aII0CTIEHOM

Axo nocrnopaBaly 06jaBy Heke TofaTke 6e3 0fo0perba 3aI0CTIeHNX, TO MOXKe YMHNUTH
360r npeTeXXHUjUX MHTepeca. Ha mpuMep, mocofasal MoXke y OKBUPY TPaHCIIAPEHTHOCTI
pajia U ApYLITBEHO OATOBOPHOT II0C/IOBabha, 00jaBUTH IIOJATKE O PYKOBOAMOLIMA — BIXOB
IPYCTAaHAK HUje TOTpeOaH jep je y IUTamy ONpaBaH NHTepec Tpehnx mmia (3anociennx,
IIMpe jaBHOCTH, IOC/IOBHUX MapTHepa) fa OyAy yIIO3HATH ca OBUM Mofarma.”’

Hexke ppyre mopatke MehyTrm nocmopaBar; Moxke 00jaB/biBaT CaMO Ha OCHOBY
IPYCTAaHKA 3aMIOCIeHOT. ,,JIojaTak 0 CMHAMKATHOM WIAHCTBY, KO HAPOYUTO OCET/bUB
HOfIaTaK O JIMYHOCTH, OC/IOAABALL,... MOrao 61 a o6pabyje UCK/bYIMBO Ha OCHOBY
IIPUCTaHKa 3an0C/IeHOr. “** CIMYHO ce MOXKe OJHOCUTH U Ha Apyre Iofartke,” Koje 6u
IIOCTIOfiaBal] MOTEeHIMjaTHO 06jaB1O (Ha MHTEPHET CTPAHMUIIN, JPYILITBEHUM MpeXaMma,
38 Crpyunu xomenTap: ,,O6aBese IOCIOAABIIA TIPUINKOM 3aCHUBAH:A PAJTHOT OFTHOCA CA 3aTIOCIEHM  TTPaBHa

6a3a [Taparpad®. Bux, Munuvseme [ToBepennka 6p. 011-00-00240/2015-05 od 15.04. 2015. rop. i 072-03-
893/2017-05 od 13.03. 2017. rop,.

37 A. Diligenski, D. Prlja, D. Cerovi¢ (2019), crr. 98.
38 Munubeme TTosepennka 6poj 072-03-6805/2018-05 od 28.11. 2018. ro.

%% Na primer: podatke o zaradi i crimulacijama zaposlenih - miljenja Poverenika broj 011-00-00297/2014-
02 od 4. aprila 2014. rop. i 011-00-01535/2015-05 od 23. novembra 2015. rog.; podatke o godisnjem odmoru
- misljenje Poverenika broj 072-03-812/2017-05 od 7. marta 2017. Godine.
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OI7IaCHO] Tab/Iin) y3 CBe HaBefleHe orpajie Koje ce T4y Kopuiuherba IPUCTaHKa 3aII0CTIEHOT
Kao cpeficTBa 06e36ehuBama mpaBHOr OCHOBA 32 06pajy IOJATaKa O HBEMY.

3.1.5. Hapsop Haj 3anocieHum

OBo nuTame MOBE3aHO je He CaMO Ca 3alITUTOM IIOflaTakKa O MMYHOCTH Beh u ca
IpaBOM Ha IPVMBATHOCT 3aIIOC/IEHOT Y TOKY pajia y HajmmpeM cvucy. Kako mcnpaBHO
HaBoiu [Iparnhesuh 3amocienn yMa IpaBo Ja O4eKyje TPy AVMeHsMje IPUBaTHOCTI:
IPOCTOPHY, KOMyHMKaIMoHy 1 nHGopMaiyoHny.*’ Jaxo ce camo MHpOpManMoHa ANPeKTHO
OffHOCY Ha ITYHe MOJaTKe (3aM0C/IeHy MMa ITPaBo Jia OfyTy4n Kaza he 1 kome oTKpuTu cBoje
HofiaTKe O IMYHOCTI*') 3aITPaBO Ce CBe TP MOTY YTPO3UTH KPO3 IPUKYTI/bake MofjaTaka
0 IMYHOCTH, OFHOCHO HaJI3MparbeM Ipolieca pajia MM IPYTUX acleKara MOBe3aHNX ca
nporecoM paja. CBaKako je M3BECHO Jja II0CTOje OrpaHIderha paBa Ha IPMBATHOCT Ha
pajy, Kao I Jja Ta OrpaHI4era MOTy OMTH MCKasaHa, u3Meby octasor, n kpos3 opamheme
HOCTIOAABIIA 1A IPUKYII/ba IIOfATKE O 3aII0CTIEHOM Y CBe TP IIOMeHyTe AuMeH3uje. Vnak,
MAKO JIOMAIlIaj 3a/1parba y IPMBATHOCT 3aII0C/IEHOT MOpa OMTV IOCMATpaHa y 3aBUCHOCTH
Off KOHKPETHMX OKOJTHOCT, TTOCTIOfIaBall CBAKaKO MOpa OMTY CBECTaH IIOCTOjaba IPAaBHOT
CTaHZapJa ,PasyMHO OYeKVBaHe IPUBATHOCTI *2.

Y mpakcy ce IOCTaBMIO MUTAbE JIa JIM TTOCTOAABAL] MOYKe KOPUCTUTH YCITyTe
fleTeKTUBa f1a 611 KOHTpomcao ofapeheHe okomHOCTH BesaHe 3a Kopuirhemwe mpaBa
3anocyeHor (y KOHKPeTHOM C/Iyd4ajy, [ja /I 3aIlOCIeHN 3/I0ynoTpeO/baBa MpaBo Ha
IpUBpPEMEHY CIIpeYeHOCT 3a paj). OBaKo HENITO HMje HEeJO3BO/BEHO any 3aKOH O
JIeTEKTUBCKOj IeTATHOCTI TI0CTaB/ba jaCHA OTpaHNYeha, HAPOUMTO KaJia je ped o obpaam
mofjaTaka o IMYHOCTI. ,IIpema wrany 17. cT. 1. u 3. 3aKOHA O IeTEKTUBCKO] Ie/TATHOCTH,

0 M. Dragicevi¢, Savremene tehnologije i pravo zaposlenog na postovanje privatnog Zivota, Zbornik radova
Pravnog fakulteta u Nisu, godina LVII, Ni§ 2018, ctr. 425.

*! Koau-Opnanauh oBo Hasusa ,,onopTyHuTeTHOWNY IpaBa Ha IPMBATHOCT, HATIAIIABajyhu fa je sanocienn
K0 TUTY/IAp IpaBa Ha IPMBATHOCT Taj KOjU OAIydyje KOMMKO he CBOjy MPMBATHOCT M3/IOXKUTHU APYTUMA, JOK
HIOC/TOfIaBal] MOpa Jia ce Y3AP)KU Off Pajiiby Koje 6 yrposwie 06aBesy IOIITOBaka IIPUBATHOCTY 3aMIOC/IEHOT.
M. Kopau-Opmnanguh (2018), cp. 43.

42 PasyMHO oueKMBaHa IPUBATHOCT je KOHIIENT KOjU je pasBuo EBPOTICKM CyJ| 3a Jby/ICKa TIpaBa y CBOjOj
IIPaKCU yTeME/bEHOj Ha YBPCTUM CTABOBMMA EBPOIICKMX TEOPETIYapa Jja IIPaBo Ha IPMBATHOCT Y IOCTOjaHCTBO
TIMYHOCTY HE IPECTaje Ha PaJHOM MECTY, KOjJ Ce OIITPO CYPOTCTaB/ba MHBASMBHIM T€OPYjaMa O allCOTy THUM
opyaiherMa IOCTOAABIIA Y HPOIIECY pajia Koje Cy ce pasBUIe Y aHITIOCAKCOHCKOM IIpaBy. CyIITiHA KOHIIENTa
»Pa3yMHO OYeKMBaHe IPMBATHOCTH je Y TOMe Jla Ce OrpaHNYera IPUBATHOCTY MOTY CIIPOBOZIUTHU CaMO aKo
je To y cKmajiy ca 3axTeBMMa KOHKPETHUX IIOC/IOBA KOje 3aIl0CTIeHy 06aB/ba; Ja OH MOpa 6/1aroBpeMeHo 61Tu
obaBelTeH 0 CBUM MHBA3MBHIM MepaMa Koje je ITOCTIoflaBal} IIPefy3eo; Ia Te Mepe Mopajy OUTH cpasMepHe CBPCH
Koja ce skerm mocThu ¥ fa Mopajy 61Ty onpaBaHe — y onpapjiaHe pasynore Mehy M Hehe cafaty Bpurerse
TIPUTHCKA Ha 3aTI0CTIEHE, IPEKOMEPHO Ha/[I/IElakbe HUXOBOT Pajia ¥ IPYTUX aKTUBHOCTHU y Pa/fHO BpeMe, Kao
HM 6UJI0 KOja ipyra aKTMBHOCT KOja HUje yCMepeHa Ha 3aIlITHUTY 3/ipaB/ba, 6e36eHOCT polieca pajia, 3allTUTY
MIMOBYHe, WJTI OUyBarbe e(pUKaCHOT IIPOIleca Pajia, y3 HOIITOBabe alICOTYTHIX 3abpaHa Koje ce OffHOCe Ha 6110
KOjJ aCTIeKT, Ka0 H 611710 KOja ApyTa akKTMBHOCT KOja HIje yCMepeHa Ha 3allITUTY 37ipaB/ba, 6e30eHOCT mpoleca
Ppajia, 3alITUTY MMOBMHE, MU OYyBarbe eMKacHOT Ipolieca Pajia, y3 MOLITOBakbe allCOMy THIX 3abpaHa Koje ce
OffHOCE Ha GVJTO KOji aCTIeKT MPUBATHOCTY 3aIIOCTIeHNX ¥ TpehuX /uija Koja ce 3aTeKHy y IPOCTOPY TIOC/IOfjaBIia
VIV Ha IPYTY HAUMH YYeCTBYjy y Ipolecy pajia. Buie o oMM KoHIenTuMa y Teopuju u mpaxcu J. Danilovig,
»Pravo na privatnocr zaposlenih', Anali Pravnog fakulteta u Beogradu, godina LXV, 6p. 2/2017.

43 7akon o detektivskoj delatnocri, ,,S1. glasnik RS br. 104/2013 i 87/2018.
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[IeTeKTVB MOXKe IIPUKYIbAaTH U 06pahuBaTyt mofaTke o ApyruM mnmma (caMo) y CKIagy
ca IpomnucKuMa KojuMa ce ypehyje samrura nogaraka o IMIHOCTY U CIOOOJAH IPUCTYII
nHpOpMaljaMa Off jaBHOT 3Havaja, a 06paja 6e3 IpUCTaHKa J03BO/beHa je (caMo) y CKIIamy
campomycuMa Kojuma ce ypebyje samrnra nogaraka o mraHocTi. CTaBOM 2. MCTOT YIaHA
obaBe3aH je IeTEKTVB Ja NIy Off KOTa MIPUKYIUba ITOJATKe, HA HeroB 3aXTeB, MIOKaXe
[IeTeKTVMBCKY JIETUTUMAIV)y ¥ oBamhebe 3a BplIeme M0C/a.. .. [IpUKyIUbeHN Iogany
He MOTY ce ycTymaryu TpehuM nuiyMa uwi jaBHO 00jaB/bUBATH, OCUM aKO je pyrauuje
npomnucaHo. JleTekTuBu cy 06aBe3HN Ja MOfaTKe Mpefajy KOPUCHUKY WM UX OpuIly y
POKy off 15 1aHa off ;aHa pacKuja yToBOpa, OFHOCHO MOB/Ia4Yerha IPUCTaHKa KOPUCHMKA,
a pyre IoflaTKe KOj/ HMUCY Off 3HaJaja MM Koje KOPMCHMK OfibMmje fja mpey3Me, YHUIITe
Yy POKY Off 0caM JiaHa. ... IIOC/IofaBal] MOpa Ha HaYlH IIPOINCAH Y HaBeJJeHOM CTaBy, O
CBOM TPOIIKY, ia yTBPAM (TOKaXKe) /ja je 3alI0C/IeHN 37I0YIIOTPeO1o IIPaBo Ha OfICYCTBO
360T IpUBpeMeHe CIIPEYeHOCT 3a Paji, LITO je OTKa3HY PasJior 300T HEMOIITOBaba PajjHe
pucuummHe. To 3Ha4M ja 611 Ie TEKTVB IIPUMEHOM CBOjUX 3aKOHOM yTBpheHux opantherma
y4eCcTBOBAO 3a IOC/IOfIaBIa (KOPUCHMKA HEeTrOBUX YCIyTa) y yTBphUBamy OKOMTHOCTH
u3 cTaBa 3. Tauka 3) 3aKOHA Off KOjMX 3aBMCHU Jia /I je Y KOHKPEeTHOM CIIy4ajy 6110
37oynoTpebe mpaBa Ha OfICYCTBO 300T IpUBpeMeHe cpedeHocTy 3a paj. “** [TocmopaBarg
CBaKaKo MOPa YIIO3HATH 3aII0C/IEHOT Ca IPUKYI/beHUM IIOJALMIMa, CBPXOM IIPUKYII/balba 1
3aKOHCKIM OCHOBOM 32 BUX0BO IPYKYIbatbe. YKOIMKO fobe 10 3aK/byuKa [a 3aII0C/IeHN
jecte moBpenyo pagHy ob6aBesy 370yIOTpeOOM IpaBa Ha MPUBPEMEHY CIIPEYeHOCT 3a
pan, nocnogasar he omrydnTyt 0 u3puIamy AUCIUIIMHCKE Mepe MM OTKa3y yToBOpa O
pamy — y oba cmydaja ce 3aXTeBa Jja aKT KOju JJOHece Y 00pasyioKemy cafip>Ki ieTabaH
OIIIC HAYMHA Ha KOji ce o MH}OopMalyja 0 IOHAIIakY 3aII0C/IeHOr JOLUIo. BaxxHo je
HAIlOMEHYTH 1 JIa Y OBOM CJTy4ajy IeTeKTVB He IIPUKYI/ba OCeOHe ITOJaTKe O IMYHOCTH
(MemuuMHCKe nofaTke) Beh mofaTKe 0 BErOBOM KpeTamy, IIOHAIIAKkY U aKTUBHOCTUMA
KOjU Cy IOTeHLIMja/THO KOHTPAAUKTOPHM TPEHYTHOM 3[IpaBCTBEHOM CTamy 300T Kojer
je cupedeH fa papu (Ha IpuMep, 3aIIOCTIEHM KOjU Ce Hajasy Ha 60JI0Bamy 3060r yiase
rryha paju Kop Apyror MOCIoaB1a; 3aII0CTIeHN KOjI je CIIpedeH 3a paj 300r mpemoMa
HOTe Ha/la3! ce Ha CKUjamby, U CIIMYHO).

Bupeo-Haf3op Haj 3al0C/IeHMMa je MOCIEAHBUX TOMHA [I0CTA0 yoOudajeH, u
Hajyemrhe ce Bpum 6e3 aJleKBaTHOT 3aKOHCKOT OCHOBA. ,,PyKkoBasial mojaTaka Mo>Ke
BPLINTY BUJEO-HAA30p IPUCTYIA y CIy>KOeHe U MOCTIOBHE IPOCTOPHje CaMO YKOJIMKO
je To HeolXoHO pajy 6e36eHOCTY /IMLA ¥ UMOBJHE, KOHTPOJIE YIacKa WIM U3/1acKa 13
CITy>KO€HOT VIV TTOCIOBHOT IIPOCTOPA M/, aKO 300T MpUpOfie MOC/a, OCToju Moryhn
PM3UK 32 3aII0C/IeHe. YKONMKO BplIeibe BIIe0-Ha/l30pa MMa 3a IIW/b UCK/bYYMBO HafI30p
HaJ| pefJlOBHUM aKTMBHOCTMMA ¥ IIOHAIIAIbEM 3aII0C/IEHNX y TOKY pafiHOT BpeMeHa
paayM IpolleHe paJHOr y4YMHKA 3al0CTIeHNX, TaKBa 00pajia IofjaTaka o JIMYHOCTU HUje
J103BO/beHA. “° 3aTI0C/IeHN CBAKAKO MOPAjy OMTI YIIO3HATH Ca YMEEHUIIOM [ja BUe0-HaI30p

44 Crpy4Ho MuIIbeme: ,,JJoMalaj opnanrherma eTeKTnBa fa obpabyje mopgarke o nopegama pagHux obasesa
VI pajiHe AVCLUUIUIMHE, TpaBHa 6asa [laparpad.

4> Mumybeme IToepennka 6poj 073-11-696/2017-02 od 28. 06. 2017. roi.
76



Mapuo Perwarnosuh - SAIITUTA IIOJATAKA O JIMYHOCTHN Y PAJTHOM OLHOCY

IIOCTOj M JIa Ce Ha Taj Ha4MH BpIM o6pajia mojataka o mMyHocTH.** CBakako ce BUeO-
HaJ30p MOpa yHOTpeO/baBaTyi BeOMa PeCTPUKTUBHO I He CMe Ce JO3BOIUTY aTMocdepa
y K0jOj 3aIloC/IeHM TpIIe IIPUTHCAK 300T BU/Ie0-HaA30pa, OHOCHO I0XKMB/baBajy ra Kao
MOJIe/I 3aiipama y IPMBATHOCT U YpyLIaBamwa fJocTojaHcTBa muyHoctu.” (Jparnhesuh,
2018. 436-437).

CnuyHM KpUTEpUjyMU ce MOTY IIPMMEHUTH U Ha ay[M0-HaJ[30P, C TUM IITO je KOf
OBe BPCTe HaJ30pa K/by4YHa JIeJTATHOCT KOjy 3a11oc/ieHn 06aBjba, a Koja Mopa 61T BeoMa
crienuuHa Kako 6u ayano-Hai30p MMao CBPXY: ,Kako ce ayano u/wim Bueo CHUMambeM
3aII0CTIEHUX Off CTpaHe IIOCTIOAABIIA Y BE/IMKOj MEPU 3aiipe y IbUXOBY IPUBATHOCT, TO C€
TaKaB Ha4MH 00pajie ofaTaka o TIMYHOCTY MOXKe KOPUCTUTH CaMO Y CBPXY KOja je jaCHO
ozipebeHa 1 koja ce He MO>ke ocTBapuUTH 6€3 TakBe 0Opajie mojaraka o mraHocTu. [Ipnmep
cuTyauuje y Kojoj je JO3BOJbEHO ay[MO-CHVMAaIbe 3all0C/IEHNX Off CTPaHe IOC/IOfaBLa
jecTe cHUMame TeleOHCKOT pa3roBopa u3Meby KOpMCHUKA yCayra U 3aloC/IeHOT —
omeparepay KOpMCHUYKOM cepBucy.“** Tpe6ao 611 Har/IacuTH Aa je HeO3BO/bEHO CHIMAIbe
KPUBIYHO JIero ,HeosmanrtheHo npucmymknBame 1 CHUMambe", y CKIaAy ca WIaHoM 143.
Kpusnynor 3akoHuka.*” Ayamo cHuMame cacTaHaka je ca pyre CTpaHe JO3BO/bEHO pajn
JIaKIle CauMbaBama 3allMCHIKA, Ha4Ye MoXKe fa Oyye mpobnemaryHo. Iy oBoM cmydajy
Mopajy 6utu ucnymwenn ycnosu koje 33111 3axteBa: ofjiyka IOC/IOABIA, 00aBeLITeHhe
3aII0C/IeHNMA O CHMMaby 1 CBPCH CHUMama.”’

IIntame ga mu MocmofgaBall MMa IIPaBo Ha YIIO3HaBambe Ca CaJp>KIHOM IIPENCKe
3aII0C/IEHOT, KOja Ce Hajasy Ha HEeroBOM CIY)KOeHOM TenedOHY WIM padyHapy,
OIHOCHO CITy>KO€HOM HAJIOTy eJIeKTPOHCKe IOLITe, TaKoDe je 4eCTO MPUCYTHO Y MPaKCH.
HepmBocMiucrieHo je fja mocmofaBal MoXKe UMATH TOTpeby 3a OBAKBMM HEUNM, HAPOUUTO
KaJja Cy y IATamy Paso3y XUTHOCTH, 6e30eIHOCTI, MM y OACYCTBY 3anocieror Ha oBo
ykasyje u IIpenopyka LIM/Per(2015)5 KoMmurera MyuHMCTapa fp)KaBaMa WIaHMI[aMa

46 O6paja mofaTaka o TMYHOCTH TIPH 3aK/bYUerbY YroBopa o pajy” u ,O6aBese MOCTONABIA TIPUTMKOM
3aCHMBAma PAHOT OJHOCA Ca 3aM0CTIeHNM ; mpaBHa 6asa [Taparpad. ObaBenrrerse Mopa jja cappxu crenehe
nndopmanmje: 1) jacHo 3amycaHy min rpadUyKy ONMCAHY YMEEHNIY [la Ce BPIIM BUJEO-HAA30p; 2) Ha3MB
PYyKOBaoLa KOjit BPLIN Hafi30p; 3) 6poj TenedpoHa 11/m/mt afipecy Ha KojiMa 3auHTepecoBaHa /LA MOTy o6UTI
nudopmarje o mojanuMa 13 BUAe0-Ha30pHOTr crcteMa. Takobe, moTpe6HO je 1a OfIyKy O CripoBohemy
BUJIE0-HA/I30DA, Y MIICAHOM OOJIMKY, JOHECe OATOBOPHO /INIie (AMPEKTOp) WM APYTH OpraH yipasbama. OHa
he HapounTo capp>kary paspabena mirama Kao IITO Cy: IITa ce KOHKPETHO HA/I3Vpe 1 Y KOjy CBPXY, KO MOXe fia
BpILIN HAZI30p U IOJ, KOjJIM YC/IOBMMA, KO IMa IIPaBo IPUCTYyIIA 6azama IofiaTaka O IMYHOCTI KOje Ce CHUMAabeM
dopmupajy, Ko, KONUKO 1 KaKo Te 6a3e MopjaTaka 4yBa, Kako ce MOJALM 4yBajy Off IPUCTYIIA HeOB/IaIheHnx
NI, KaKBa Cy IIPaBa JInIla Koja ce T0jaB/byjy Ha BUJIe0-CHUMKY M CIMYHO. Bujieo-Hagsop He cMe fa ce BpIuyu Ha
MeCTVIMA I7ie TIOjefiMHAL] MOYKEe PasyMHO O4eKuBaTy Behy cTerieH NpuBaTHOCTH, KAO LITO CY /I TOBY, TOAIETH
u cBnaynoHutie. Vimajyhu y Bujy HaBefieHO, BUJie0-HaI30p Y OKBMPY PaHOT MPOCTOpA MOXKe [a Ce BPIIN
CaMo y M3y3eTHMM C/Ty4YajeBMMa Kajia Ik HeroBor yBohema He MOXKe J1a ce IIOCTUTHE Makbe PeCTPUKTUBHUM
CpeCTBYIMA 1 KaJia je TO HeOIXOZ{HO 3a oCTH3ambe jefHe of crefehix cepxa: 1) 6e36egHOCT /byn, 2) 6e36enHoCT
JIMOBUHe, 3) 3alITITA TajHNX IOfATaKa, 4) 3aIITHTa IOCTOBHYX TajHu. (Muberse [ToBepennka 6poj 011-00-
00946/2015-05 oz 23. 07. 2015. rog.). O 03BO/BEHOCTH BI€O-HA[30pa BUAETH I MUIUberbe IoBepernka 6poj
011-00-00563/2016-08 og 18. 04. 2016. rox.. CnudHo 3aKk/by4yjy Jovanovi¢ i Bozici¢ (2018, 864).

#7Vid. M. Dragicevi¢ (2018), cTr. 436-437.
8 Mummeme IToBepennka 6poj 011-00-00358/2016-05 od 14. 03. 2016. rop.

9 Kpusnunu sakouux, ,,Crr. rmacuuk PC br. 85/2005, 88/2005 - ucnp.., 107/2005 - ucnp.., 72/2009, 111/2009,
121/2012, 104/2013, 108/2014, 94/2016 i 35/2019.

0 Mymberse TTosepennka 6poj 011-00-00313/2013-05 od 21.05. 2013. rog.
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0 06pajy MMYHMX MOJATaKa y KOHTEKCTY 3alloll/baBama, Kojy je ycBojuo Komurer
MMHKCTapa 1. anpua 2015, Ha 1224. cegHNIM 3aMeHNKa MIHMCTapa. 360T Tora je yIyTHO
fia ce obpajia OBUX IOfIaTaKa Pery/MIle CaMyiM YTOBOPOM O Pajly, WM OIIITUM aKTOM
IOCIOofaBIa. 3aII0C/TIeH) CBAaKaKO MOpPajy OMTH YIO30peHM jOLI IPY 3aCHUBAY PaHOT
OIHOCA, OTHOCHO 3a/ly>KMBaIby CIy>KOeHOT TenedOHa WIN padyyHapa, WM OTBapamby
IIOC/IOBHOT HAJIOT'a e/IEKTPOHCKE MOIIITe, 1a 0Ba CPEAiCTBA KOMYHUKALVje MOPajy IPETEKHO
ynorpe6/baBaryl y IOC/IOBHE CBPXe, Ca MUHMMYMOM IIpMBaTHe KOMYHMKaIje, Kao U fa
IIOCTIOfiaBal] ¥IMa IIPAaBO yBU/A Y TIOCTIOBHE MOfjaTKe KOjy ce Ha WbuMa Hamase. [Ipucryn
TAKBJM IOJallMa MOpa O1TI HajMarbe Moryhe MHBa3VBaH, OJfHOCHO MOpPa FapaHTOBATH Jia
he mpyBaTHa mpemnucka 3aroC/IEHOT 1 IPYTY IIPMBATHY ITOfIAIIM Ha KOje II0C/IofiaBal] MOXKe
ma Hanbe, ocTaTy BaH joMallaja yB1Aa IIOCTOAABIA. Mopajy ce Aakie IIOLITOBATY Hauerna
Cpa3MepHOCTH U CBPCUCXOZHOCTH, K0 U IIPAaBO Ha IIPMBATHOCT 3aIIOCTIEHOT (TaKO3BaHa
»Pa3yMHa O4eKMBaHa IpuBaTHOCT).” VIcTO ce omHOCK 1 Ha TeXHMYKO Ipaheme cafpkaja
Koje 3aIloc/ieHn nocehyjy myreM eeKTpOHCKMX KOMYHMKALUja, O YeMY je MUII/berbe
nao IToBepenuxk: ,,/IerMTMMHO IIPaBO MOCTOAABIA jecTe /ja HAa PAaJIHOM MeCTy MOTIYHO
oHeMoryhm npuctyn nHrepHety KopuinhemeM ypebhaja y B1acHUIITBY IOCTIOfABILIa,
YUY TEXHMYKY OTPaHMYM IIPUCTYII 3aII0CTIeHIMA Iy TeM UCTHUX ypebaja oHuM nHTepHeT
caZp>KajuMa Koji HIUCY Off 3Hadaja 3a obOaB/pambe Iocaa (HIp. ynorpeba ¢puiarepa Koju
oHemoryhasajy npuctyn YouTube, Facebook utn.), Tj. kopuinheme nocnogasueBe Mpexe
U CpeficTaBa KOMYHMKal/je y IpUBaTHE CBPXeE, ITO U jeCTe jeflHa Off IIPENOpPyKa, KaKo
6u ce MMHMMU3Mpasa oTpeba f1a MoC/I0/IaBal] BPIIN HaJI30p Hafl OCTBAPEHNM NHTEPHET
caobpahajem 11, eBeHTyamHO, mpaheme casipaja koju sanocnenu nocehyjy. HapasHo, uax
U aKO TIOCTIOfaBal] He IIPYMEeH) TeXHIYKe Mepe OrpaHnYerba IPUCTYIa (IIOTITYHO MIN
camo 3a ofipebene cazipxaje), OH MOXKe CBOjUM MIHTEPHMM aKTOM J€Ta/bHO IPOINCATH
IpaBUJIa y Be3y ¢ KopuinhemeM CBOje MpeXxe 11 CpefiCTaBa CIy>KOeHe KOMYHMKaIIje, Kao
¥ TIOCTIeNVILIe CYIPOTHOT NOCTYIamka, Y CMUC/Y NOBpefie pajHe obaBese/ NUCHVUIUINHE,
OJIHOCHO IIOCTOjarba Pa3jIora 3a IpecTaHaK pagHor ofHoca. [la 6u mocmopasal yTBpAmo
7ia je 10 TaKBYX, CYIIPOTHYX ITOCTYIIambha JJOIIIO0, Y TY CBPXY MOXKe IIPUCTYIUT MOAAIIMA
KOjU ce OffHOCe Ha 3aII0C/IEHOT KOjJ KOPYCTY MpPeXXy IOC/IOflaBIia U merose ypebaje 3a
e/IeKTPOHCKY KOMYHMKa1ujy, Kao urro cy VI agpeca, unentudukanmonn 6poj ypebaja,
MALI] appeca, mocehene MHTEpHET ajipece U/MNM ajpeca eTeKTPOHCKe IIONLITe, amy 6e3

: 952

YBUJA Y CafipKaj.

! Munbeme [Tosepennka 6poj 072-03-6925/2018-05 od 4. 12. 2018. rog., 011-00-00092/2015-05 od 29.
01. 2015. rop. (,ITocmomaBLuMa je [OIYLITEHO fia IPUKYIUbAjy CaMO OHE IOfIAaTKe O IMYHOCTH KOjU Cy Off
HEMOCPE/THOT 3Hayaja 3a M3BpIIaBarbe MPOIieca Pajia i KOjy Cy HEONIXOJHM 3a OCTBapUBambe U IIpey3Mame
o6aBesa 11 OATOBOPHOCTH U3 PAFHOT OFHOCA. ). VICTO ce OXHOCH 1 Ha JIVICTVHT IT031BA 3aII0CIEHOT Ca CIIy>KOeHOT
tenedoHa (Muibere [ToBepeHka 6poj 011-00-00100/2016-05 ox 16. 03. 2016. rox.) 1 011-00-00282/2016-
02 ox 14. mapTa 2016. rog.. CiyHa je 1 CUTYyalyja Kaja je ped o IpUCTYITy IofaliMa OUBIIET 3a[I0CTIEHOT
(muiberse IloBepennka 6poj 011-00-01453/2015-05 og 19. 11. 2015. rog.).

2 migljenje Poverenika broj 072-03-166/2017-05 od 27. 01 2017. rofr. VITeHTUYHO pasMuIIba U Xamkpoy
(Halcrow): ,mpemopyka BehnHe ayTopa Koju ce 6aBe 0BOM IPO6/IeMAaTIKOM jecTe HOHOLIEHE O CTpaHe
IIOCTIOflaBlja MHTEPHE Pery/IaTiBe KOjoOM Ce jaCHO peryimuilie MiTame Kopuinhema off CTpaHe 3alOCTIeHNX
CpefcTaBa paja U oIpeMe y IIpMBaTHe CBPXe, Te M Ce Har/lallasa ja (/1) Mory OuTtu mpegMeT KOHTpOJie
(mpuBpeMeHe 1M TpajHe) KOja ce OHOCHU Ha HauuH Kopuihera cpepcrasa 3a pap (Xanpow, 2002: 46-48),
HasegeHo npeMa (Halcrow, 2002: 46-48), HaBezieHo npema: Dragicevic¢ (2018, 431).
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Jour jefaH mpakTU4YaH NpuMep o6paje MOfaTaka O TMYHOCTU THYe Ce CUCTeMa
carenutckor npahema (I'TIC) 3amocieHor Koju KOpUCTH CIyXOeHo Bo3uio. [la nmu
II0C/IOfjaBal] MOXKe IIPATUTY 3aII0C/ICHOT, Ha IPMMep JOCTaB/bada Kypupcke cinyxoe?
[Toparm o /OKAIVjyU HEKOT 3alOCTIeHOT CHajfajy y mogarke o augHoctu. [Ipaheme
3aII0C/IeHMX KOjU pajie BaH IPOCTOpUja MOCIofaBLa (Kypupy, TepeHcKe ciyxoe,
U CIMYHO) HMje Hefl03BO/bEHO YKOJMKO je 3alOCIeHM YIO3HAT Ca YMIbeHUIIOM Jia
IIOC/IOAaBal] MOXKe J1a IIPAaTy HberoBO KpeTamwe, Kao I Y CIy4ajy Aa je mpahemwe kperama
UCK/bYYVBO [TOBE3aHO Ca M3BpIIeHEM PaJJHUX 3aJjaTaKa 3all0C/ICHOT, KOjU ce Hajlase
y OIMCY IIOCTIOBA Ha KOjuMa je aHrakoBaH. IlocToje ¢ TUM y Be3u U Jpyre BpcTe
OTpaHMYema: ,...HEONXOAHO je Ha ofroBapajyhm Haumu npyxurtu nHdpopmanuje
INLIMMa O YMIeHNIM 00pajie BUXOBUX MOfaTaKa, OfTHOCHO 00e30enUTy IpuMeHy
Hauesla TpaHCIapeHTHOCTU y obpaau. Takobe, 3a o6pany mojaraka o TMYHOCTU Y
KOHTEKCTY 3aIl0ll/baBatbha, OHOCHO BpIlelhe HaJl30pa Hajl aKTMBHOCTYIMA 1 IIOHAIIAkheM
3aII0CJIEHNX Off CTPaHe ITOC/IOMABIIA, pe/ieBaHTHa je u [Ipenopyka Komnrera MuHucTapa
np>xaBama wiannnama Casera Espomne IIM/PELL (2015)5, y kojoj ce HaBoziu ia yBoheme
1 ynotpe6y nHpopMaMoOHNX CUCTEMA Y TEXHOJIOTHja Y AUPEKTHY U IPUMapHY CBPXY
HaZI30pa aKTMBHOCTM U IIOHAIIaka 3alloC/IeHuX He 61 Tpebano gosBonnutu.

3.1.6. Ipyra nuTama oy 3Ha4daja 3a 06pajly mojaTaka o 3aloceHMa

[Tocnopasary kao pykoBaar 1 oOpahusad mogaTaka, [y>kaH je fa CHpoBOAM ofipende
30P u 3311/ Ha HaumH Koju 06e36ebyje 3anmocIeHNMa afleKBaTHY 3alUTUTY MTOAATAKA O
maHocTH. VI 30P m 33111 fajy ommre cMepHMIle Kako 1 Kafia ce Iofany Mory oopabusarn
— NIPUKYIUBbATU, KOPUCTUTHU, YyBaTU. Y TOM CMIUCITY Cy Ce TI0jaBIIa HeKa creryduiHa
IpaKTUYHA IUTaba M HefloyMulie (HaBeleH! IPUMepH Cy fieo npemucke usMely ayropa u
Amnppeja Innurenckor (mcMo aytopy 4. okro6pa 2019. rofyHe), a 1OBOOM MHTEPECOBaba
BIIIIe IOC/IOfABAlla O HAYMHY cripoBobera nojennuux oppen6u 33I1J1).

Hajnpe, mocrasspa ce nutame ga mu o6asesa u3 wiaHosa 23. u 24. 33111 - nmpyxame
nHdpOpMalLMja MMy Off KOjer ce MOfalM NPUKYIUbajy Y 3aBUCHOCTH [ /U je Y IUTambY
IMPEKTHO WM IOCPEHO MIPUKYII/balhbe — BaXKM CaMO 33 HOBe ITOoJjaTKe Koje IOCI0/jaBal]
IPUKYNN WIN Ce OJHOCH Ha CBe IOJaTKe Koje je Iocofasal, IPUKYNNo N0 TPEeHYTKa
nodetka npumere 33I1J1? Tloctoju reHepanHa obaBesa mpykamwa nHpOpManuja, Tako
Jia aKO Ce OHe He IIPY’Ke Y OBMM POKOBJMA VMJIN I10 HUXOBOM IIPUKYIUbalky Tpeba Hahu
ajileKBaTaH Ha4VH 1 o6aBecTTy noroheHa muija o6pagom. V3 wiana 23. 33111 jacHo je ra
ce nHpOpMaIMje IPyXajy y TPEHYTKY IPUKYI/batba MOlaTaka AMPEeKTHO off moroheHor
muua. To ce Takobe ogHOCK Ha cuTyanMje Kaja je y IMTalby HaKHaHa 00pajia IIofjaTaKa,
KOja ce pas/IiKyje y OFHOCY Ha IIpBOOUTHY CBpXY o6paje. Kazia je ped o curyarmju us wiaHa

53 Crpyuno Munbetbe ,,Yrpahusame TTIC nokatopa y cnyx6ena Bosuna jasHor npefyseha ys carmacsoct
3amoceHor', mpasHa 6asa [Taparpad Y oBoM MuLIbesy ce H3paXkaBa CyMiba fa he mpucraHak 3amocieHor
6uTH TOBO/bAH Ka0 IIPAaBHY OCHOB 00pafie ofaTaKa O IMYHOCTIL. Y3 orpaHnyera Koja 1 IToBepeHNK HaBoxu
y CBOjUM MUIUBEIVIMA, YIMHU Ce JIa je OBaKaB IMPUCTaHAK JOBO/baH YKOMMKO Cy Mepe Hajj30opa IplMepeHe
U HUCY IIpeTepaHe OIHOCHO He IpeJiCcTaB/bajy MHBA3NUjy Y IPUBATHOCT 3aIIOC/IEHOT, KaO U YKOJIMKO je CBpXa
IJIXOBE IIPJMeHe IMPeBacXoqHO 6e30e[HOCT 3all0CTIeHOT U pobe KOjy MmpeBo3u (eBEeHTYaIHO M aHalu3a
eMKacHOCTH Ipoljeca paja).
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24. 33I1J1, u3 craBa 3. jacHO ITpou3/Iasu Kaja Tpeda npyxutu nHpopmanyje (HajkacHuje
y poky ox 30 jaHa, HajKacHUje IIPYJIMKOM YCIIOCTaB/bamba IIpBe KOMYHUKanuje utx.). Ha
ocHOBY wiaHa 21. cras 1. 33I1JI°* cacBuM je jacHO #a 3armoc/ieHy Mopa OUTI CBeCTaH y
CBAaKOM TPEHYTKY KOje IofjaTKe O IMYHOCTY NOoCIoAasal obpabyje.

[Torom, ma u ce MOXKe TYMAuNUTH /i je TIOC/IOfABAIl AY>KaH Ja jefHOM 06aBecTn
3a jeHy BpCTy IIoflaTaKa KOjy IPUKYIUba, VJIN je y>KaH [Ia CBaKM IyT KaJla Cy OHMU
IPUKYIUbEHN U3fla obaBelTeme 0 ToMe 3anocieHoM? ITocnonasar Huje y o6aBesu fia
CBaKU ITyT 06aBellITaBa 3alI0CTIEHOT, aKO CBPXa OCTaje HellpoMereHa. HanMe mocnomasail
je, Kao 1ITo je Beh HaBeeHO, Y 006aBe3y aKO AMPEKTHO IPUKYIUba IIOfJaTKe O 3aII0CIEHOM
(mrro je Hajuenrhm caydaj y mpakcu) fa ra ogMax 06aBecTyt 0 TOMe KOje BpCTe IofiaTaka
obpabyje, cBpXy, y KOM pOKY, /ia /I X IIPEHOCH, UTH. Y C/Iy4ajy fa ce KOf| IOCTI0AaBLa Ha
IpuMep yBefie BUJie0 HaJi30p, yBe/ie HeKa HoBa allIMKalyja, yBesie OuIo Koja HoBa 6asa
noziataka u TuMe 6yny obyxsaheHu s3amocieHn Takobe je HEOIXOZHO MX 06aBECTUTH.
Takobe y cyuajy a ce mopanu usmeHe u3 nocrojehe eBupieHIje 06pajie HEONXOIHO je
obasecTuTy 3anocnere. To 61 6110 MprMepa paay MOCTOjU KOHTPOJIA IPUCTYIIA 3TPaji
- 06pal)yjy ce momaru us Te eBUAEHIVje Kao IITO CY UMe, IIpe3NMe, UAeHTUPUKALNOHY 6POj
3aII0C/IEHOT, BpeMe Kal je IpUCTyIUbeHO 3rpajy. Kommanuja fobe Ha upejy na ysene moperp
TOT'a M OTUCAK NIPCTA WK IIpelo3HaBabe Inla. 11 JofaTHY IofaLM Metbajy 1IeIOKyTIaH
TpeTMaH Te eBUeHIIMje pajmbe 0bpajie mofaTaka (KOHTPO/IA IPUCTYIIA) M HEOIIXOJHO je
obaBemreme 1o wiaHy 23. 33111

JolI jeqHO MPaKTMYHO MUTake OFHOCU Ce Ha TO Jja JIM Ce Ha IOC/IOfAaBLa MOTY
OIHOCUTH CIIepIIHM U3y3eny off obaBe3e 06aBelITaBamba KOju Cy IpeaBuheHr WIaHoM
24. (nmuue Ha Koje ce MOJALM O MMYHOCTY ofHoce Beh nma mHpopManuje o o6paau
II0/JaTaKa, OJJHOCHO IIPMKYII/batbe MM OTKPUBaIbe I0flaTaKa O IMYHOCTY U3PUYUTO je
IPOIICAaHO 3aKOHOM KOjuM ce 06e36ehyjy oprosapajyhe mepe 3amrure gernTMMHUX
MHTepeca JIMIa Ha Koje ce IOAalM OffHOCe — OBO Ce IMOCeOHO OfHOCU Ha IOJATKe KOju
Cy BaXKHI 32 OCTBapyUBambe IIpaBa 13 paJHOT OHOCA, KaO ¥ U3 COLMja/THOT OCUTypamba)?
Ognrosop je fa je mocnofasal CBakako Ay>KaH fja mpuMemyje 4iaH 24. 33111 YBek oHpa
Kajl ce mojany go6ujy ox tpehe cTpaHe, HeonxonHo je MHPOpMuUcaTu moroheHa muua
(mojenvHIIe WM NUIIA Ha Koje ce mopauy ogHoce). HaBenenu usysery Hajuemthe ce He
MOTy TaKO IIOCMaTpaTH, Kajia je ped o IoflaljMa Koje IpUKYIUba IocnofaBal,. Komnanuje
Hajuerhe 0BO 3710ynOTpe6/baBajy KOf, MAPKETIHTA, I1a CBPXY IIOCTOjakba OBOT YWIaHa Tpeba
TPAKUTH y OBUM Hell03BO/beHNM Ipakcama. lIITo ce Tide nsyseTka y HOITIeRY fia je muie
00aBelITeHO — TeK TO je Majio BEpPOBATHO /10 HeMoryhe IpuMeHNUTN 0Baj U3y3eTak, jep
TO JIMIie YOIIIITe HM He O4eKyje Heunjy oOpany. [lakie, 3amocieHn cBakako Mopa 61T
obaBelITeH 0 611710 KaKBOj HAKHATHOj 00pay Kajja JoMas3n 0 IpOMeHe beHe CBpXe —
TaKo YKOJIMKO Y IpuMepy obpajie paiu OCTBapuBama IIpaBa U3 COLUjaTHOT OCUTyparba
HOfjaTKe 3aIocieHor obpabyje pauyHoBOfCTBeHA QrpMa K0joj je mocmofasal; HoOBepro
54,,PyKOBanau je myXaH fa mpexny3Me ofrosapajyhe mepe ga 61 nuiy Ha Koje ce IOFALM OFHOCE IIPYXKIO
cBe nHpOpManyje 13 Wi. 23. ¥ 24. OBOT 3aKOHA ... Ha CaXKeT, TPAHCIAapPEeHTaH, pasyM/bUB 1 JIAKO JOCTYIAH
Ha4rH, Kopuirhemem jACHMX M jeHOCTAaBHUX PeYl, a oce6GHO aKo ce pajy o I/IH(i)OpMaLU/IjI/I KOja je HaMerbeHa
MastonetHoM uiy. Te nuHbOpMaLje IPysKajy ce Y IUCMEHOM IV APYTOM OO/IVKY, YK/bYdyjyhut 11 e/IeKTpOHCKI

06/1MK, aKO je TO HOrOfHO. AKO JIMIIE Ha KOje ce TIOfjaliy OfHOCE TO 3aXTeBa, MHQOpMaIlyje ce MOTy IIPYKUTH
YCMEHO, TIO7] YCTIOBOM JIa je MIEHTUTET JIMIIA HeCyMIBMBO yTBpheH.
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Te mocoBe™, Hehe Mopary cBakor Mecena fja 06aBelITaBa 3al0CTIEHOT O OBOj BPCTH
obpape (#a je mpuMuo 1 ynotpe6buo noparke fobujere og rpeher mmia, mocnogasa). Amm
YKOJIMKO OBe€ TTOAATKe >Ke/M [ja UCKOPYCTI 32 HEIITO APYTO — PELVIMO, IIOJATKE O KPeAUTY
3aII0CTIEHOT JIa TIPOCiein GaHKaMa Koje Hye peduHaHCHpalbe KPeauTa — OBJie je ped o
HeJI03BO/beHOj 06pa/iy YKOMUKO JIiIie Hitje 06aBeIlTeHO 1 Hifje JaI0 CBOj IPUCTAHAK 32 TO.

3.1.7. O6papa mojaTaka u 3/10CTaB/bakbe 3aII0CTIEHOT Ha pajiy

I[Tpexopaueme opalrherma, OTHOCHO 00paja IMofaTaka O IMYHOCTH 6e3 paBHOT
OCHOBA WJIV TIPUCTAHKA 3aIIOC/IEHOTL, CYIIPOTHO 3aKOHY, CBAaKaKO IPeJiCTaB/ba KpIlemhe
33IUI u nokpehe nuTame mpeKpiIajHe OATOBOPHOCTY MOCIOAABIA VM OITOBOPHOT JIMIIA
Ko mocnopaBLa. Mehyrum, Mepe o6paze mojaraka o IMYHOCTU KOje Cy IpeKOMepHe
U HefI03BO/bEHe, MOTY IIPe[ICTaB/baTi U Pajiiby 3/I0CTaB/bakba Ha pajy. ,Beoma je dect
CITy4aj la ce y OKBMPY MOOMHTIa pelllaBa 11 O IIOBPeY IPYBATHOCTY 3aIIOCTIEHNX, Koja je
npenmet 33111 Tako je mpecymoM HoBocazickor cyaa us 2012. roguue usmeby ocranor
yTBpheHo fia je MOOMHT HaJ 3aIIOC/IEHOM BpILIEH TaKo LITO je Ouma ,, [0, KOHCTAHTHUM
BUJIE0 HaZI30pOM, IITO jOj je M3a3MBaJIO CTPeC 1 HapyIIaBajo 3ipap/be” (HaKHa/a LITeTe
je 300.000 guHapa, u To 240.000. puHApa 360r AymeBHUX 600Ba 1 60.000 grHApa 360T
u3asyBama cTpaxa). Takobe, mpex Pery6/M4KoM areHIMjoM 3a MUPHO pelllaBarbe paHUX
CIIOpOBa apOUTPaKHO je ocyheHa [UpeKTOpKa p)KaBHe areHIuje 360T HeIpyMepeHor
BIJIe0 HajI30pa HaJ| 3alI0C/IeHNM. BaskHO je 3HATH fla BUJIe0 HaJ30p MOpa OuTy 00e/le)keH 1
Jia ce He CMejy TIPAaTUTH PelOBHE aKTMBHOCTY 3aII0C/IEHNX, OCUM aKO 3a TO OCTOj| ocebaH
pasfor (HIp. cepBep WM KOMaH/IHa casa). [eHepaHO, cTeneH MOBpefie IIPMBATHOCTHI
3aIl0C/IeHNX Mopa OUTM Ccpa3MepaH OCTBAapUBalby JETMTUMHUX IIpaBa IOCIOAABIA
(meduuummja mpckor Komecapa 3a 3alITUTy NPUBATHOCTY 3anocieHux npyu MOP).“

3.2. Be3beonocm nodamaxa

Intupann wian 83. 30P camo noHekse paspabyje murame 6e36efHOCTI OfaTaKa O
3aTl0CTIeHNMa: ,,/IMYHY ITOAALY KOj) Ce OfHOCE Ha 3aII0C/IEHOT He MOTY Jja Oyly JOCTYIIHI
TpeheMm nmuiy, ocuM y crydajeBuMa 1 II0J, YCIOBMMA YTBpHEHNMM 3aKOHOM WJIM aKO je TO
HOTpeGHO pajiy [OKasyBamba IpaBa 1 06aBe3a U3 PaJHOT OJHOCA V/IM Y BE3M Ca PAJIOM.
JInaHe TIOJaTKe 3aII0C/IEHNX MOXKe [Ia IPUKYI/ba, 06pabyje, kopucTu 1 gocrassba Tpehum
JIMIMMA CaMo 3aIroc/ieHy opnamhen of cTpaHe aupexTopa.“ Hemoctymuoct Tpehum
JMIUMAa NOApasyMeBa He CaMo YMEbeHMITY Ja OBM IIOfALM He CMejy 6uTu 06jaB/beHn
CYIIPOTHO 3aKOHCKMM ofiperi6ama, Beh 1 ja ce Mopajy 4yBaTu Tako ia Tpeha muia 1o mux
He Mory fiohu y pelOBHIM OKOTHOCTMMA. Y IPAKCH, IePCOHATHY JOCHUjeu 3aII0C/IeHUX
= Waxo ce paan o nmojganyiMa KOje je TociofaBal, NpUKYIINO Yy CBPXY 06pa,11e 3a yIU1aTy 3apaje n mnahare
ropesa 1 JOIPUHOCA Y CBOje MIMe, Ka0 I y MMe U 3a PadyH 3aIl0C/IEHOT, IIPMIMKOM IIPEHOLIeha IofjaTaKa
PavyHOBOJCTBEHOj GMPMM MM HOPECKOM OpPraHy OHM IOCTajy HOBU PYKOBAOLY, I1a IIOCTOjY CUTYaluja

3ajeJHNYKIX PyKOBaolia ofaLyMa — Koju 06pabyjy ucte mopaTke any Ha pasnuduTe HadyHe U Ca PasinIuTOM
cepxoM. Bupern: A. Diligenski, D. Prlja, D. Cerovi¢ (2019), ctr. 68.

56 Crpynu xomenTap ,,Procesuiranje mobinga, posredovanje kod poslodavca i utvrdivanje zloupotrebe prava
na zastitu od zlocravljanja“, mpasna 6asa ITaparpad.
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ce y ¢pusnukoj popmu 4yBajy y 3aTBOPEHUM IIPOCTOPYjaMa VI 3aK/by9aHIM HOCeOHUM
IIPOCTOpMMA KOjyIMa MO>Ke IIPUCTYIIUTH CaMo JIiLie Koje mofaTke obpabyje; ucro je u ca
JIOKYMEHTIMA KOjU cajipyKe INYHe TIOfIaTKe a KOju 110 IPMPOAM CTBAPY HACTAjy 1 4yBajy ce
M3BaH IIEPCOHAJTHOT oc1jea (Ha mpyuMep, 06padyH 3apajie 3aII0C/IEHOT KOjU je IOC/I0faBal]
Ily’KaH Jla My JOCTaBU y3 CBaKy McIvTaheHy 3apajy 1o mpaBIIy cauMibaBa padyHoBoDa
IIOC/IOAABLA 1 YyBa KOMMjy ca ApyruM GUHAHCHUjCKUM HOKyMeHTUMa). VicTo Baxkn u 3a
eIEKTPOHCKY (OpMy HOKYMeHaTa KOji Cajjp>kKe OBe IOJaTKe — OHa Ce MOpa 4yBaTH Ha
HaulH Koju 06e36ehyje ;OBOBHY 3aITUTY (Ha IpUMep, Ha pauyHapy KOju CafpKul Iudpy
3a IPYCTYII, Y eHKPUIITOBAaHUM (ajlIoBMMa, U CJINYHO).

33IUI mebyTum He ocTaB/ba IIyHO IPOCTOPA HOCTOAABIY fla TyMa4yl 3aKOHCKY
obaBesy 3allTUTe ITOJaTaKa O 3all0C/IeHNMa, Beh HaBOIM KOHKpeTHe Mepe Koje je
IOCTIOfaBal] Jy>KaH Jja IpMMEeHM, Y CKIafly ca IpolieHoM pusuka. OBe Mepe MOTy 61TH
TeXHIYKe, OPraHN3aIOHe VM KaJPOBCKe, a HAPOUMTO 00YXBaTajy: ICEYAOHNMU3ALIN)Y I
KPUIITO3AIITUTY HOfaTaKa O IMYHOCTY; CIOCOOHOCT 06e36ehnBarma TpajHe IIOBep/BUBOCT,
MHTEIPUTETA, PACIIONIOKMBOCTY U OTIIOPHOCTY CUCTEMa U yCIyra obpaje; obesbehnBarme
YCIOCTaB/bakba IOHOBHE PACIIONIOKMBOCTY J IPYCTYIIA OfJALIMIMA O IMYHOCTH Y CITy4ajy
bM3MYKYIX VIV TEXHIYKIX MHIJIEHATa Y HajKpaheM poKy; MOCTYIaK PeOBHOT TeCTHpabha,
OlIebMBAIba 1 IPOLIEHIBAbA ETOTBOPHOCTY TEXHNYKIX, OPTAHNM3AIVIOHVX Y KaJIPOBCKIX
Mepa 6e3benHOCTU 06pase (wiaH 50. 33IUI). ¥ ckmapy ca wiaHoBuma 52. n 53. 33111,
IIOC/IOfiaBal] MOpa O IIOBpPe/M IofaTaKa o0 TMYHOCTI 06aBecTnTH [ToBepeHmKa, Kao 1 caMmor
3aII0C/IEHOT Ha Kojer ce mopany ogHoce. OBaj pesxuM Hehe yMHOTrOMe MpOMEHUTN HaulH
3alITUTE IOfjaTaKa O 3all0C/IeHNMa aJlu je BaxkaH 300T yBobhema ob6aBese fja ce mpoljeHe
nocrojehe Mepe samrnTe, a ce Haforpaie U TeCTUPA]jy, OFHOCHO Jia Ce YCBOje IIPOTOKOIN
KOjU Cy Ba)XKHI 3a CTy4ajeBe fla 6e30eqHOCT mofaTaka Oyzie yrpoxeHa mim nospeheHa.
Hapounto je Ba>kHa noMeHyTa o6aBe3a IOCIOAaBIa fa 06e30enu ,,yCIoCcTaB/bambe
IIOHOBHE PaCHOJIOKMBOCTY M IPUCTYIIA MOfIAIIMA O IMYHOCTY Y CITy4ajy PU3NIKIX VTN
TeXHMYKMX MHIMIeHaTa y HajkpaheM poky® — 0BO mofipasymMeBa MexaHM3Me 3alITUTe Koje
Cy IIOC/IOfIaBLIY IO Cajia PeTKO MIPUMeIbIBaIN @ KOjJ Ce OHOCE Ha YyBalbe eIeKTPOHCKIX
KOIIMja, M3MellTame GpU3NYKUX JOKyMeHaTa Ha BUIe JOKalllja, PeJOBHO aXypHparmbe
V3[IBOjeHNX KOINja, I CINYHO.

Kapa je ped o mpeHOCMBOCTM IOfaTaKa, Kao LITO je Beh aHanm3mpaHo 1mocroje
cuTyalmje Kaja IIoC/I0faBall Mopa Jia IIpocyieny oppeleHe moyarke o 3anoceHnMa Apyrum
cybjexktyma (mopecka yrpasa, pOH/IOBM COIMjaTHOT OCUTYparba). Y APYIUM CTydajeBuMa,
HOC/IOfIaBal] MOXKe ITPEeHeTH MOfjaTKe YKOIMKO OCTOjY YTOBOPHI OJHOC Ca 3aII0C/IEHNM
KOjUIM je TO mpepBuleHo, Kao ¥ YKOIMKO IOCTOjJ MIPUCTAHAK 3aIIOC/IEHOT Ko IIPaBHA
OCHOB, OJHOCHO YKO/IMKO IIOCTOj¥ IIPETeXXHMjY IPAaBHY MHTepec (0Be CUTYalluje ce MOpajy
aHa/M3UPATU HAa OCHOBY KOHKPETHMX OKOJTHOCTN).”’

Kapa je peu o nporenn yTuiaja obpaje mojaraka Ha 3alITUTY IIOJaTaKa O IMIHOCTH,
33111 Hopmupa fa je, ako je BepoBaTHO fia he Heka BpcTa o6paje, moce6HO yrnorpe6om
HOBUX TEXHOJIOTHUja ¥ y3uMajyhu y 063up npupony, 061M, OKOTHOCTY U CBPXy obpae,
IPOY3pOKOBATH BUCOK PU3NK 3a IIpaBa U c1o6ofe pU3NYKUX INIA, PYKOBAIAIL Ty>KaH
fia IIpe HeTo ILITO 3all0YHe ca 00pajjoM USBPILY IPOLeHY yTHlaja IpeaBubeHnx pagmn

%7 A. Diligenski, D. Prlja, D. Cerovi¢ (2018), ctr. 134.
82



Mapuo Perwarnosuh - SAIITUTA IIOJATAKA O JIMYHOCTHN Y PAJTHOM OLHOCY

obpaje Ha 3amITUTY IoAaTaka o mmdHocTy (wiaH 54. cras 1. 33I1D Mako ce He HaBoAM
U3PUYNTO Y caMOM 3aKOHY, mocmofiasal he nmaTy o6aBesy fa U3BPILY IPOLIEHY YTHUIAja
YKOJIVIKO Pajivi CUCTeMATCKO Npahere 3amocieHnx, Koje yK/by4dyje akKTMBHOCTI 3aII0C/IEHNX
nyTeM CTy)XOeHNX padyHapa 1 TeneoHa, akTMBHOCTHU Ha MHTEPHETY, U cndHO. OBaKBO
npaheme noTnaza nop cras 4. Tauka 1) urana 54. 33111 (,,cucTemMaTcke v cBeobyXBaTHe
IIpOLieHe CTaba U 0coOMHa (M3MIKOT IMIja KOja ce BpIIM oMohy ayToMarusoBaHe oOpaze
HoyjaTaka o JIMYHOCTY, YK/bYy4yjyhu u npodunncame, Ha OCHOBY Koje ce JOHOCe OfiTyKe
O 3HaYaja 3a IpaBHM IIOJIOXKAj IOjeANHIIA WM HA C/IMYaH HAuMH 3HAYajHO YTUYy Ha
era’) a MoXke TOBECTH U 10 0Opajie moceOHUX MOofiaTaKa O TMIHOCTU U3 Ta4Ke 2) UCTOT
craBa®™ — Ha pUMep, HOAALM O 3APABCTBEHOM CTalby 3aIOCTIEHNX.”

YyBame mopiaTaka o 3anocieHnMa BaH Perry6omike Cp6uje, OfHOCHO Ha ,KIayp,
(enr. Cloud) cepBepuma, moryhe je mop oppeheHrM OKOMTHOCTMMA KOje Cy peryiucaHe
33I1I. Ha usHoOmERE MOfaTaKa O 3al0C/IEHMa IIPUMEbYjy Ceé UCTU KPUTEPUjyMI Kao
U Ha CBe OCTaJIe MIOJaTKe.

3.3. JIn1e 3a 3aIITUTY NOJATAKA O TMYHOCTH

IlocnomaBall MoXKe MMEHOBATH JIMIle 3a 3AIlITUTY Mofaraka o au4yHoctu. 33J1I1
ofipehyje mocrojame /miIja 3a 3alITUTY ITOJATAKA O IMYHOCTI Ka0 0046€3y CaMO Y HEKOJIVKO
CTyd4ajeBa: aKo ce 0Opajia BpIM Off CTPaHe OpraHa BIACTHU, OCUM aKO ce pajiv 0 06pajy Kojy
BPIIM CY7| Y CBPXy 00aB/barba BeroBUX CYACKUX OB/IalIhermba; ako ce OCHOBHE aKTVBHOCTH
pyKoBaolja wiy obpahuBaua cacroje y pafmama o6pajie Koje 110 CBOjoj IpUpoay, 06umy,
OIIHOCHO CBpXaMa 3aXTeBajy pefjoBaH I CCTEMATCKI Ha/I30P Be/IMKOT Opoja /iiia Ha Koje
ce IOJALM OJJHOCE; aKO Ce OCHOBHE aKTMBHOCTM pyKoBaola uun obpahusaua cacroje
y 06pajiy moceOHUX BpCTa MOJATAKa O IMYHOCTY (IIOIaTaKa O PAaCHOM M/IM €THUYKOM
HOPEeKITY, TOTUTUYKOM MUI/bEHY, BepCKOM WK P1UI030(CKOM YBeperY MIN YWIAHCTBY
y CMHAMKATY, TeHeTCKUX IOofjaTaKa, OMOMEeTPUjCKUX MOfjaTaka y LUby jeJUHCTBEHE
uzieHTU(UKALV]e LA, TOfaTaKa O 3APaBCTBEHOM CTalbY MM MOZIATaKa O CEKCYaTHOM
JKVIBOTY VIV CEKCYa/IHOj OpyjeHTauuju (GpU3NIKOT JIMIA) VIN MOfaTaKa O TMYHOCTY Y
Be3U ca KPMBMYHUM IIpecyfaMa U KOKIbUBUM JIeNIMa, y BeMKoM 06uMy.* Y octanum
Cy4ajeBMMa IIOC/IOfABAL] MOXe UMAmuy Jule 3a 3allTUTY IOfATaKa O TMYHOCTY Ayl
obasesa He noctoju. Bynyhu na he ce mocnogaBIu roToBoO yBeK cycpectu ca obpasom
IIOfIaTAKA O WIAHCTBY y CMHAMKATY 11 3APABCTBEHOM CTAlbY 3aII0C/ICHNX, a/IV [ja IO IIPABUITY
%8 3akonoM je unak npeasubhero 1a ce 06pajia noaTaKa 13 TauKe 2) BPIIM ,y BETMKOM 06uMy* — mpakca he
IIOKa3aTy Kako he ce TymMaunTy oBaj paBHU CTaHAAPH.

YA, Diligenski, D. Prlja, D. Cerovi¢ (2018), ctr. 168.

04y, . 56, cr. 2, 33111 bynyhu pa vu TITTP Hema npenusHo feduHMUCAaHEe KBAaHTUTATUBHE KpUTEpPUjyMe,
PanHa rpyma 29 koja je moHyamna je ogpebena Tymadema y nmoce6HoM foKyMeHTY. Cmepruyama Paore
epyne o nuyy 3a 3aumMumy nodamaxka o IUYHOCHY OBV KPUTEPUjyMIL Cy (JOHEK/Ie) TI0jallllbeHM, MaKo je
U3BeCHO Aa he Tek mpakce IMOHYANTH OATOBOpe Ha MpobjIeM He[OCTaTKa HIXOBOT IpelusHujer ofpedemna.
CMepHuLe ce Mory Hahy IpeBefieHe Ha XPBAaTCKM je3MK Ha MIHTEPHET CTPaHMIM: XTTIIC://a30IL.Xp/uMarec/
mokymeHTN/217/wi243peB01_xp.nzag. CBakako je TauaH 3aK/by4yak fia ... ,He 10CTOju YHUBEP3ATHYU CIMCAK
cybjekara Koju cy y 06aBe3u Aa MMeHYjy /e 3a 3aLITUTY OfaTaKa O ITIHOCTH, Beh je TO HOTpeOHO LeHnTn
y CBaKOM IIOje[THAYHOM C/Ty4ajy.  (CTpy4HO MUIUBeHbe ,, HeoyMulLie y Be3u ca MulieM 3a 3allITUTY IIOfaTaKa
o mMyHOCTK, IpaBHa 6asa [Taparpad).
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TO HMKaja Hehe 6TV BUXOBa OCHOBHA aKTUMBHOCT, MOXKe Ce 3aK/bY4UTH a ofipehuBame
JMIA 3a 3aIUITUTY MOfAaTaKa O JIMYHOCTHU IO NpaBuiIy Hehe 6uTyu o6aBe3a KoJ MUKPO,
MaJIMX ¥ Cpefiiby OCTIoAaBala. Bemky nocimogasuy 611 Mopanu a UMajy oBy ob6aBesy,
360r unmeHuIe fa o6pabyjy sHavajan 6poj mogaraka Koju MOTy HOTHACTY IOZ 06aBe3y
uC cTaBa 2. TayKa 2) quTupaHor ywiaHa 56. 33111

3aKOH 0cTaB/ba MOTYNHOCT Ja ce jefHO JNIle 3a 3aIUTUTY MOfaTaKa O JIMYHOCTU
usabepe 3a Buiie nocnopasara.® OBo e Moke OUTH 3aII0C/IEHO KOJI OC/IOfABIIa, @ MOXKe
OUTM aHI'KOBAHO U II0 HEKOM JPYrOM YTOBOPY KOji HOfpa3yMeBa 3aKOHOM ofpehene
OY>KHOCTH JIMIA 32 3alITUTY Nojaraka o mmaHocty. 33111 Huje 3Ha4ajHO OorpaHMYNO
YCTIOBe 3a IMEHOBakb€e OBOT /IMIIA — OHO MOpa IIOCEOBATH CTPYYHO 3HAIbE U UCKYCTBO Y
0071acT! 3alITUTE TTOJATAKA O TMIHOCTH, KaO U CIIOCOOHOCTY 3a M3BpIIaBambe 3aKOHOM
npensubhennx obasesa. BaxxHo je HartoMeHyTH 1 06aBe3y OC/IOABLIA [a Y C/Ty4ajy nusbopa
TaKBOT /IMIfa, 0 ToMe o6aBecTu [ToBepennka.*

Vmajyhn y Bupy cnenududane gyxHoctn osor nuia, 33111 je HopMupao mweros
07I0Kaj Koju 61 Tpebarto aa Oy/e He3aBUCTaH Off IIOCTIOAABIA: ,, PykoBaman u o6pahnsay
IY)KHI CY Jia 06e36eie He3aBUCHOCT /NIIA 3a 3ALITUTY IOfjaTaKa O IMYHOCTH Y M3BpIIABALY
WeroBux obasesa. Pykopanan wm o6pahusay He MOTy Ka3HWUTY JINIIe 32 3aLITHUTY MOfjATAKa
O JIMYHOCTY, HUTY PACKUHYTH PaJjHI OJTHOC, OHOCHO YTOBOP Ca UM 300T U3BpLIaBabha
ob6aBesa ... 3a u3BplIaBame 06aBe3a ... JIVLie 3a 3aIUTUTY IOAATaKa O IMYHOCTI HETIOCPEIHO
je OATOBOPHO PYKOBOAMOLY pyKoBaoLa 1w obpabusaya. ... JIuie 3a samTuTy nogaraxa
O IMYHOCTY MO>Ke fia 06aB/ba ApyTe IOCTIOBE U U3BpIIaBa Apyre ob6aBese, a pyKoBasall
wm obpabuBay ny>xHu cy ga o6esbene Aa U3BplIaBame APYIMX MIOCIOBA U 0OaBe3a He
[IOBefie /M1ie 3a 3aLITUTY IIOfjaTaKa O IMYHOCTU Yy CYKOO mHTepeca.“®

3.4. Hpa(sa 3an0CeHUX N0B0JOM 3amume nodamaxa 0 AUYHOCU 3aN0C/IeHUX

ITpaBa 3amocneHNx Ha Koje ce ofilali OfHOCce perymicanu cy Kako 33111, Tako n
30P. 3311l mehyTuM cappyxu mmpy masneTy Ipapa Koja Cy JaneKo fieTa/bHIje IOojalllibeHa,
HETo LITO je TO ciay4aj y 3oP.

ITpema 30P, 3anocnenu uma cneneha mpapa: mpaBo yBupa, IpaBo ja 3axTeBa
Opucame MpeleBaHTHNUX IIOfjaTaKa, IPaBO Ha UCIIPABKy HeTAayHMX nopaTaka.* Haumn
OCTBapMBame OBUX ITpaBa Huje paspaben. 33I1JI mebyTum perymuuie crierpuduyna npasa
KOja ce MOTy TULIATV 00aBe3a II0C/IOAABLA Y OGHOCY Ha ITOJATKe Koje IPUKYIUba (4IaHOBU
21. - 40. 33ILT:

- IpaBo MH(GOPMIICalba 3aIIOC/IEHOT O ITOJAIIMA KOjy ce IPUKYIIBAjy, Y CKIamy ca
wyranoM 23. 3311J1 koju npepBuba feTa/bHO 06aBelITaBabe 3aII0CTIEHOT, U3Mehy ocTaor,
0: PyKOBAaOIMMa, IMILY 3a 3aLITUTY ITOATaKa, CBPCH IIPMUKYI/barba IIOJATaKa, POKY YyBamba
IOJIaTaKa, I0CTOojaby MpaBa Jja ce Off PyKOBaolla 3aXTeBa IPYUCTYII, UCIPaBKa W OpHcambe
IbETOBYIX ITOJIATAKA O IMYHOCTY, OfHOCHO IIOCTOjarby IIpaBa Ha OrpaHNdee 0bpaje, mpaBa
*' Y. 56, ct. 5, 33111
%2 4. 56, cr. 10, 33111
% Y. 57, 33111
* 4. 83, 30P.
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Ha IPUTOBOP, Kao U IIpaBa Ha IIPEHOCMBOCT IIOATaKa, O TOMe /la /1) je aBambe MofaTaKa
0 IMYHOCTY 3aKOHCKA VI YTOBOPHA 06aBesa M/IN je JaBame OofjaTaKa HeOIIXO/laH yC/IOB
3a 3aK/by4erbe yTOBOPa, Kao 11 0 TOMe Jia JI JIMIie Ha Koje ce II0falM OJHOCe IMa o0aBe3y
fla TIPY>KM TIOfiATKe O CBOjOj MMYHOCTY 1 O MOTYhMM Ioc/emIjaMa ako ce mofjaliy He f1ajy,
HauMHY OCTBapyBamba JPYTUX IIPaBa Koje 3aIl0C/IEHOM IPUIIAZIajy; OBa ITpaBa 3alloCeHN
HIOCe/yjy M aKO ce IIOJAIV He IIPUKYI/bajy AUPEKTHO off kux Beh mocpenHo (Ha mpumep,
HOJjallM TTOBOJIOM WIAHCTBA Y CUMHAMKATY KOjU ce H00Mjajy AMPEKTHO Off PyKOBOJCTBA
CUHJIMKATA);

- 3aII0CTIeHM MMa IPaBO Jia 3aTpaXky 1 o6Mje momoh pykoBaoria ja 61 0CcTBapyo
6u710 KOje off IIpaBa Koje 1Ma I10 3aKOHY, a KOja Cy Y Be3M 3alITUTe IT0JaTaKa O TNMIHOCTI;

- IpaBO Ha NIPUCTYT HK13Y MHQOpMalija 0 mojamyMa Koju ce obpabyjy u3 yrana
26. 337111, xao uTo cy nHbopManmje: 0 CBpcU 0bpasie; BpcTama IojaTaka o IMIHOCTH
Koju ce o6pabyjy; mpumaony mim BpcTama IpuMaala KojuMma Cy MOofanyl O IMYHOCTI
oTKpuBeHM muy he uM 6UTH OTKPUBEHM, a IIOCEOHO IPUMAOLIIMA Y PYTUM Ap>KaBaMa
w1 MehyHapogHIMM opraHusanyjaMa; npegBuheHoM poKy dyBama IoIaTaKa O IMYHOCTH,
VIV aKO TO Huje Moryhe, o KpuTepujymuMa 3a ofpebuBame TOr poka; IOCTOjarby IpaBa fa
ce off PyKOBaolja 3aXTeBa JICIIpaBKa MM Oplicarbe IeTrOBIUX ITOJATaKa O IMYHOCTH, ITPaBa
Ha orpaHKYerbe 00pasie 11 IpaBa Ha IPUTOBOP Ha 00pajly; IpaBy jja ce OfHece MPUTYKba
IToBepeHNKy; M3BOPY IOfJaTaKa O IMYHOCTH, AKO IOZIALY O IMYHOCTY HUCY IPUKYII/beHNI
oI /IN1Ia Ha Koje ce offHoce; peMa 4inany 28. 33I1J1, jenHo orpaHmnyemne Koje I0C/I0faBal;
MO>Ke IPMMEHNUTH IPUIMKOM OCTBapMBakba OBE BPCTE IIPaBa 3all0C/IEHOT, jecTe 3alITUTa
npaBa 1 c1o6ofa ApyTrux InIa;

- IpaBO Ha UCIIPaBKY U JOIYHY HETAUHNX IIOflaTaKa y CKIajy ca wiaHoM 29. 3311I;
OBO Ce OJHOCHU U Ha CUTYalMjy Y KOjoj Cy HOJALM KOjy Cy IPUKYIUbeHU OVIM TauHU Y
TPEHYTKY IPUKYIUbama anu cy ce y MehyBpemeHy npomenn (Ha pumep, 3arocyieHn
KOjU je IIpujaB/beH ca (paKkynTeToM y MehyBpeMeHy 3aBpIuy Clieljujann3alujy Koja yTude
Ha yBehame 3apajie; 3a11oc/ieHy Koju 06uje IpuHOBY IIpHjaBbyje IPOMeHY KaKo 611 CTeKao
IIpaBO Ha JOJATHE JaHe TOAMIIILET OfIMOPa);

- IpaBO Ha Opucame NofjaTaka Kojul HUCY peleBaHTHI WIN Cy TIpecTany fa oyay
PeIeBaHTHU 3a OCTBapMBalbe IpaBa U3 PAJHOT OJHOCA, Y cKlany ca wiaHoM 30. 33111
(Ha mpuMep, TofaLM 0 GPAYHOM CTATYCY 3aIIOCTIEHOT HUCY PeIeBaHTHMY 32 OCTBApUBambe
IpaBa 13 PaJJHOT OJHOCA);

- IpaBO Ha OrpaHmyene obpase, y ckaany ca wianom 31. 3311J;

- IIpaBO Ha 0OaBelITe e 3aII0CTIEHOM O CBAKO] MCIIPaBIM MM Opycamy MofiaTaka
O IMYHOCTY MM OTPAaHMYEHY BIUX0Be 00pasie, y ckmany ca wianom 33. 33I1T;

- IpaBO Ha IIPEeHOCUBOCT TOJjaTaKa, y CKIaay ca uiaHoM 36. 3311I; oo nogpasymena
Jia Cy HOAALM IaTH Y3 IIPMCTAHAK 3aIIOCTIEHOT 1 Jia Ce ay TOMATcKu o6pabyjy — y ToM cirydajy
HocIofiaBal; 61 Mopao Ja y CTPYKTYpPUCaHOM, yoOudajeHo KopuinheHOM U e1eKTPOHCKM
4UT/BMBOM OOMKY JOCTABY OBE MOZIATKe 3aII0CTIEHOM Ha KOTa Ce Of[HOCE;

- IPaBO Ha IPUTOBOP Ha 0Opajly IerOBUX ITOfIaTaKa O IMYHOCTY U3 wiaHa 37. 331171,
Y OZHOCY Ha IOfjaTKe uyja 06pajia je HeOIXOJHA Y LIM/bY 00aB/barba N3BPIIEHha 3aKOHOM
mpomucanux opamrhema pykoBaona (kao IITo cy opjairhema 0 yIUIaTi JOIPUHOCA, VI
CHHJVIKaTHe YWIaHapUHe).
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Kpatak npernes npasa koja nocroje npema 33I1JI cacBuM jacHO ykasyje Ha
unweHn1y ga 6u y 3oP mopana ga nmocroju ynyhyjyha ogpen6a Ha oBaj 3akoH, Min
6u ce mpaBa Koja cy npegsubena 33111 a Mory ce IpUMEHUTH 1 Ha CUTYaluje Koje Cy
IOBe3aHe ca pajIHMM OJJHOCOM M NPUKYIUbabeM IOflaTaKa O 3all0OCTIeHMMa Off CTPaHe
HOC/IOABIA, MOPaa ClelnUIHO paspagut y camom 3oP.

Y npakcu IloBepennka usnBaja ce CIy4aj fa IOC/IOLABaLL HIje JKeIeo Ja JOCTaBI
3aIlI0CJIEHOM CBe oOpadyHe 3apaja 35 roguHa yHasaj,. [loBepeHUK je YTBpANO KpLIemhe
3akoHa Oygyhu ma ce oB1 06padyHM 4yBajy TPajHO U Ja je IIOCTOjao 3aKOHCKY OCHOB Jia
JIX 3aII0CTIEHN 3aXTeBa, 6e3 003Mpa Ha YMIbEHMITY [1a MY je IOC/IOfiaBal] Te UCTe 0bpadyHe
CYKIIECMBHO JJOCTaB/ba0 TOKOM IIOMEHYTOT Ieprofa (Ha MeCeYHOM HMBOY, IIPUIMKOM
ucriare 3apage).*

3.5. Aeenyujcku pao

Ba)xHO je HaIOMEHYTU U [a 3aKOHCKM OKBMP He PasiMKyje IOCIOJaBLa Off
II0C/I0flaBLa KOPYCHMKA, KOjI ce 110jaB/byje KOJ| areHI1jCKOT 3all0l/baBaiba 1M1, 3aKOH O
areHI[jCKOM 3aIlolbaBamy npeaBnba obasesy nmocmozasa aa popmupa ofpehene Bpcre
eBusieHVja (HaBegeHn wianosy 20. 1 29.). OBo MebhyTuM HItje cMeTHa fja IOC/IOAaBall
KOPUCHUK 00pasyje, y CKJIafly ca 3aKOHOM, U Jipyre eBuaeHIuje Koje he cayxntn
OCTBapyBamby HEKOT JPYror 3aKOHCKOT IIpaBa YCTYIUbEHOT 3aIlOC/IeHOr (Ha IpuMep
HOZIaTKe O eIV YCTYIUbEHOT 3aIl0C/IeHOT pajyu Kopuurhemwa yciyre fHeBHOT O0paBKa
Zlelie KOJ, IOCTIO/laBlla KOPMCHMKA). BayKHO je HAaITTacUTH fa ce y CBUM CIy4ajeBUMa,
6e3 063upa ma 1M IMOCTOjU AMPEKTHA WIM MHAMPEKTHa o6aBe3a 3a 0OpasoBameM
esupennuja, 33111 u 30P mopajy unratu Tako /la MOC/IOaBal] KOPUCHUK IIPey3nMa
Ha cebe KOMIUIETaH pexXuM obpajie mojaTaka o IMYHOCTY, ca CBUM obaBe3aMa I
OJITOBOPHOCTMMA KOje CY IbJMa IIPOIICAHE, @ KOje Cy leTa/bHO U3JI0XKEHe Y IIPEeTXO0HOM
TeKCTy. Jako HeMa AVpeKTHe 3aKOHCKe ofpenbe Koja 6u ynyhmBama Ha Tako HelITo,
CacBMM je M3BeCHO Jja ce Yy ofiHoCy Ha npasHu pexxuM 33111 nmocmofgaBall KOpUCHUK
I0jaB/byje Kao pyKoBajall nin obpahuBad mogaraka o IMYHOCTY 1 Ja MOPA IOIITOBATH
CBa HaBeJleHa MpaBWIA U IPOLefype, Ha MAEHTNYaH HAu4MH Kao IITO 6M TO MOpao ja
YYHU CBAKU APYTU MOCIOfABAIl.

Ca ipyre cTpaHe, CacBUM je jacHO Jja areHIVja 32 IPUBPEMEHO 3aIl0L/baBakbe MOpa
MMaTy IoceOHe eBU/ieHIMje Ha OCHOBY Kojux he 06aB/paTyl CBOjy e/laTHOCT. ATeHIuje ce
OCHMBAjy pajiut Op>ker HajlaXkera 1 YCTYIamba 3aII0C/IeHUX ITOC/IOfABIY KOPUCHUKY; Y TOM
CMICITY areHILIMja MOXKe YCTYIIMTH CaMo IMIIa KOja Cy BeHU 3allOCTIEHM, JaKJjle ca KOjuMa
JMa 3aK/by4deH yroBOp O papny. TpeHyTKoM 3ak/byuerma TOT YTOBOpA, areHIja IocTaje
IIOC/I0faBal] YCTYIUbHOM 3aII0C/IEHOM U Ha By Ce OJHOCE CBa IIPeTXO/jHA pasMaTpama.
MebyTnm, cacBuM je jacHO f1a areH1Mje CBOjy AeTTATHOCT 3aCHIBAjy Ha eBY/IeHIIjaMa /LA
KOja Oy ITOTeHI1ja/THO MOIVIA fia 3a110CTIe, Y C/TY4ajy /ja HOCTIOAaBal KOPMCHUK U3Pasy Ke/by
3a XMTHIM 3al0IIUbaBabeM U3BPILIIIalLia ofroBapajyher pagHor npodwa. Te eBuneHyuje
Cy 3aIIpaBo IPeTIOCTaBKa e(UKACHOT paja areHuuja alim UX 3aKOH O areHIIVjCKOM
3alolUbaBaky He peryuiie. Tpebamo 61 y TOM CMUC/TYy HAIIOMEHYTH [, MAKO je ped O

65 ITpenmet 07-00-02761/2012-06, opnyka IToBepennuka od 20. 05. 2013. rog.
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IIPaBHOj IPA3HUHY Y pafIHOIIPAaBHOM CMIUC/TY Pery/aljyje 3alITUTe T0JaTaKa o0 TMYHOCTH,
OBe areHIMje ce CBaKaKo Hajase y MOJIoXajy obpabuBava mogaTaka o IMYHOCTI, TAKO
Jla cé Ha bUX y IOTIYHOCTH IIPUMERsYje OIIITH pexXuM ycTaHosbeH 33111, a kaja ce ca
HEKIM Off 1A U3 eBUJIeHIIMje 3aK/by4l YTOBOP O pajy aKTMBUPAjy ce 1 IoflaTHe ofipesioe
33I1J1, 30P u gpyrux 3akoHa, Kako je Beh MojalImeHo Y IPeTXOZHOM TEKCTY.

4. Pan BaH pagHOTr OJHOCA ! 3AalITITA IOJATAKA O INYHOCTI

Jaxo je mpeBacXOAHM LM/b OBOT MCTPXKMBaa Ja IPUKaXKe PEKNUM 3aIITUTE
HoflaTaKa O IMYHOCTH Y PA/THOM OJHOCY, He 61 Tpe6asio 130CTaBUTH HY OIILITA [0jalllherba
0 PaJiHO AaHTKOBAHMM IULIMMA Y APYTUM peXUMMMa paja. 30P je y ToM cMMCITy IPaKTU4IHO
HEYIOTpeO/bIB — BIMe Ce IIPABO 3aII0C/IEHOT Ha 3aIITUTY IOAATaKa O TMYHOCTI Pery/uiie
caMoO Kao IIPaBO 3anoc/ieHoe Iuyd a He U PYIUX PaHO aHTaKOBAaHUX yuia. Moxe ce
crora 3aK/by4nTi fia 30P He perosHaje 0BO IIPaBo 3a pafjHIKe BaH pagHor ogHoca. OHO
mebhyTrM nnax nocroju, jep 33I1J1 He pasnuKyje kaTreropuje pajHUKa I1a YCTAaHOB/baBa
npaBsa 1 obaBese Koje ce MOTY IPUMEHUTH ¥ Ha OCTIOaBIIa 1 Ha Pa/{HO aHT'a)KOBaHa JINIA.

ITocroje mehyTum oppenbde y kojuma 33111 kopuctyu TepMuH ,3anocnenu . bygyhn
7ia ra He fepuHuIIe, jefyHA peleBaHTHA JeUHNUIINja KOjy MOXKEMO YIIOTPeOuTy Hajlasu
ce y 30P, n3 dera mpouctude aa ce Heke ofpesoe MOry IPUMEHUTH CaMO Ha JINIA Y
pagHOM ofHOCy. To je cmyyaj ca msysenuma off o6paie moce6HMX NOAATAKA O IMIHOCTI
— MOC/IOfIaBall IOfaTKe O 3PaBCTBEHOj CHOCOOHOCTY MOXe oOpabuBaTy camo pasu
IpolieHe pajHe CIOCOOHOCTY 3aN0CTIeHNX (IIITO je CACBMM JIOTMYHO pellere nMajyhu y
BUJIY IIe/IOKYITHO pajiHO 3aKoHofaBcTBO Cpbuje, jep je pasHa cmocobHOCT npenBubena
Kao 1oceb6aH yC/IoB 3aIlolbaBama WM 006aB/baba ofpeheHnx nocmosa camo 3a anna y
pagHOM opiHOCy). Y wiany 58. 33I1JI HaBopehy Ay>KHOCTM MIja 3a 3aLUTUTY MOJATAKa
O JIMYHOCTH, HAIIOMUEbe Ha JIBa MeCTa fia CaMO 3aIlOCIeH) MOTY OMTY aHT>KOBaHM Ha
IIOCTIOBMMA KOju TTOfIpasyMeBajy pajte obpasie mogaraka o mmgHocty (ctas 1. Tauke 1)
u 2)). Tarme, kao 1wTo je Beh HaImOMeHyTO, caMo /uIie 3a 3aLUITUTY [OffAaTaKa O IMYHOCTHI
He MOpa OMTH 3aII0C/IeHO KOJ ITOC/IOfIaBIla KOl Kojer o6aB/ba OBY JYXKHOCT, Beh ce oHa
MO>Ke PeTy/IICAaT ¥ HEKMM IPYTVM YTOBOPOM O PaJHOM aHTa>KOBAbY.

lsysumajyhu oBe cnierpuuyHe cutyanuje, YMHM ce Aa ITOCIOAABALL M VJICHTUYHE
ob6aBe3e ImpeMa pajjHO aHTKOBAHMM JIAIIMMA BaH PaJHOT OJHOCA, KA0 IIITO Cy YCTAaHOB/bEHE
npema 3anocneHnMa. V o6pHyTo, 0Ba JMIia MMajy CBa IIpaBa Koja MIMajy U 3allOC/IeHN Y
OJIHOCY Ha 3aIITUTY HUXOBUX JINYHIX IIOJJaTaKa, a KOja Cy aHa/IM3MpaHa y IIPETXOXHOM
tekcty. O6uM 1 BpcTa moparaka Koje mocnoganar oobpabyje he ceakako 6utu mamu
Off OHVIX KOjJ Ce OJHOCEe Ha 3aIloCJIeHe — OBO CJIeiM KaKO M3 IPUPOJe aHTaKOBamba,
Tako 1 u3 Kpaher nepuojia aHra)xoBama Koje ce II0 IIPaBUIy Be3yje 3a paji BaH pajjHOT
ofiHOCa. Y mojennHuM cuTyanujama he oBa muia MehyTuM nmaru Beoma cimyaH cTaTyc
3aI0C/IeHMMa Ha ofipeheHo BpeMe — TakaB je Ha IIpUMep CTy4aj ca Ce30HCKMM pajHALIIMA
mpeMa Ioce6GHOM 3aKOHY, KOjii je aHaNMM3upaH y mpeTxofHoM TekcTy. ObaBese mpema
3afipyrapuma Koji Cy aHI'a)KOBaHM Ha IPYBPEMEHVM ¥ TOBPEMEHUM IIOCTIOBMMA Y CK/IALy
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ca moce6HMM 3aKOHOM® he nMary 3azipyra Kao IOCIOfaBal] ali U — FOTOBO UJIEHTIYHO
Kao IT0C/I0faBal] KOPYCHMK Y CITy4ajy YCTYIamba 3all0CTIeHNX — M IIOCTIOfaBal] Kof Kojer
cy 3azpyrapu ynyhexu Ha paj,.

5. 3aKk/py4ak

Kako ce To nonekazn HaBozu, 331171 je yBeo ancTpakTHe o6aBe3e MOCIOABLIMIMA.
Kaxko he ce one nsBpIaBaTy, 3aB1cK off Hu3a OKOJTHOCTH KOje HIICY yBeK [0 Kpaja ¥ CaCBUM
npennsHo perymucane 33I1J1, kao HY paHUM 3aKOHOAABCTBOM. CBaKakKo je IOTpebHO Aa
ce 30P, anapounTo 3EOP, ycknaze ca HoBuM 3311JI 1 f1a ce yodueHe pasHMHE ¥ HEJOBOJLHO
ozpebheHn mpaBHM CTaHAAPAM, MaKap Maso IpelnsHuje fepuHuIIy.

Kapa je ped 0 o6aBesama 1ocozaBala y 3allTUTI IIOIaTaKa O IMYHOCTH, HECYMEbIBO
je ma cy onu oBnamhenu ga o6pabyjy Hus nmoparaxa, ykpydyjyhu u oHe Koju ce npema
33I1JI cMaTpajy moce6HMM ITOfIaIiMMa O IMYHOCTH. VIaKo je TEIIKo M3BECTH OIIITH CaBeT
Ha OCHOBY OBJVIX B€OMa Pa3HOPOJHNX 00aBesa, YMHM Ce [ja je HajjefTHOCTaBHIje PXKaTu
ce OCHOBHUX IpyHIMIa obpape xoje 33111 yrephyje y wiany 5.: ,ITogauu o muaHOCTH
Mopajy: 1) ce o6pabuBaTy 3aKOHNTO, MOMITEHO ¥ TPAHCIAPEHTHO Y OFHOCY Ha JINIIe Ha
Koje ce Iofiary ogHoce (,,3aKOHUTOCT, IIOIITE e ¥ TPAHCIIapPEeHTHOCT ). 3aKoHNUTa 0bpasa
je obpaza Koja ce BpIIM Yy CKJIaJly Ca OBMM 3aKOHOM, OJHOCHO IPYTMM 3aKOHOM KOjUM
ce ypebyje obpaja; 2) ce IpUKYI/baTH Y CBpPXe KOje Cy KOHKpPeTHO ofpeheHe, nuspnunre,
OIpaBJaHe 1 3aKOHNTE 1 Jja/be ce He MOTy obpahuBaTi Ha Ha4MH KOjU HUje y CK/Iafy ca
TUM CBpXama (,OrpaHMYerbe Y OBHOCY Ha CBpPXY obpaze®); 3) 6utu mpumepeHu, 6MTHU
U OTpaHMYEHY Ha OHO ILITO je HEOIIXOJHO Y OIHOCY Ha CBPXy obpaje (,MMHUMM3AIja
noziataka“); 4) OUTY TauyHM 1, KO je TO HEOIXO[HO, AXYpUpaHu. Y3aumajyhm y o63np
CBpXy oOpajie, MOpajy ce Ipefy3eTn CBe pasyMHe Mepe Kojuma ce o6e3bebhyje ma ce
HeTauHY IOJjallyl O IMYHOCTY 6e3 ofjrarama n3bpuiry uam ucrpase (,TaqHOCT ); 5) ce
4yBaT! Y 0O/IUKY KOjit oMoryhaBa neHTH(UKALNjy IMIja CAaMO Y POKY KOjU je HeOIIXOfaH
3a oCTBapuBame CBpxe obpaje (,orpaHndemne dyBama“); 6) ce obpabusary Ha HauuH
Koju o6e3bedhyje ogropapajyhy samruty nopataka o IMYHOCTH, YK/BYUyjyhy samtury
off HeoBnaurheHe WM He3aKOHNUTe 006pajie, Kao U Off CTy4ajHOT IyOMTKA, YHUIITE A W
omreherma IpyMeHOM OfiroBapajyhyx TeXHMYKIX, OPTraHM3ALMOHNX U KaJ[pOBCKUX Mepa
(,MIHTErpUTET M TIOBEP/BUBOCT ). PyKkoBasalj je OArOBOpaH 3a IpMMeHy ofpenada craba
1. oBOr WIaHa 1 MOpa 6UTK y MOTYhHOCTY Ia Ipefouy BUXOBY IPUMeHY (,0ATOBOPHOCT
3a mocrymarme”).”

Cnenehu oBe mpuHIMIIE, CACBYM jeTHOCTABHO Ce MOXKe 3aK/bY4MTH Jia:

- ITocnopmaBan, Moxke o6pahuBaTy caMo oHe ImojaTke 3a Koje IOCTOjU MIPaBHU
OCHOB 00Ppaie; Ipy TOMe ce MOpPa BOAWUTY IIPUHIMIIOM MIHMMM3allMje IT0faTaKa — Huje
fomyiTeHo obpabuBary mopaTke Kojy HUCY YCKO Be3aHU 3a Ipoliec paja, IoCIoBe Koje
% Y nuramy je 3axon o sagpyrama, ,Cn. rmacauk PC, 6p. 112/2015. Vako ce paji 0 pellaTUBHO HOBOM
3aKOHY, OH CafipXKI1 CaMo jefHy Ofipefi0y Koja ce Tide pe>KMMa 3alITHTe [TOfjaTaKa O TMYHOCTH (WIaH 32. cTaB
2.): ,HaunH Bobema Kkmure 3ajipyrapa, IpuKyIbame, fpKame, 00pana 1 kopuirheme ogaTaka o IMYHOCTH
ob6aB/ba ce y CKIafy ca ofipenbama 3akoHa KojuM ce ypebyje samrura mogaraxa o maHocTiL“ OBo je MehyTum

IOBO/BHO yyhrBame fla ce aHaJIOTHO MOTY IIPYMEHUTH Ha 3a[pyTy Kao ocaofasla cse ofpende 33111 kao
Ha TI0C/IOfjaBLIa KOj} AHTaKyje /IMIA BaH PaJHOT OJHOCA.
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3arocyieHy 06aBjba, WIN 3a peann3alyjy HeKor IpaBa Koje 3all0C/IeHOM IIpUIIajia Ha
OCHOBY 3aKOHA M/IM OIILITET aKTa IOCTIO[aBLA.

- Behuny nogaraxa nocnopasar he o6pabusaryu Ha 0ocHOBY 3akOHCKoOT oBranthema;
3a 00pajly OHUX KOju He CIIafIajy y Ty KaTeropujy, MOpa TPXXUTU IPUCTAHAK 3aII0C/ICHOT
(mny KaHAUaTa 32 I0CA0) U MOpa MIPEIOYUTI PALMOHAIHY CBPXY BIX0Be 00pasie Koja
je yCKo IoBe3aHa ca IIpollecoM pajia, OJHOCHO OCTBApMBabeéM HeKOT IpaBa 3aIl0C/IeHOT.

- Mopa ce 06e36ea1TVy HeCMeTaHO BpIIIehe CBUX IIpaBa Koja 3allOC/IeHN VIMajy ¥
OfIHOCY Ha 00pajy moziataka o angHocty mpema 331171

- Tpebaso 6u n36eraBaTy OKOTHOCTH KOje HIUCY IIPeli3HO AeIHUCAHe 3aKOHNMA,
Kao HY ITOfI3aKOHCKVM Ipornucuma. O6/1acT 3amTnte MojjaTaka o IMYHOCTY je HOpMMpaHa
— C IPaBOM — TaKO Jla IIpe cBera y (OKyCy MMa 3alITUTY JIULIA Y¥ju Tofany ce obpabyjy.
OTypa je M3BeCHO J1a YKOIMKO IIOCTOjY CyMIba Jja /I je HeKa oOpajja IofiaTaka jierajHa,
TO IpeJiCcTaB/ba 3HAK f1a Ou TakBy 0Opany nogartaka rpedano nsbehm mmm 6u ce o weHOM
n3Bobemy Tpebano mogaTHO NHGOPMIUCATIL.

- VMako 3akoHU He IO3Hajy Heke crienn@UYHe OKOTHOCTU U TPyIle PaJHMKA, Kao
LITO Cy JIMIIAa 3aII0C/IeHa ITyTeM areHlyja 3a IPUBPEMEHO 3aIOLIbaBarbe, VN PAJHO
aHT'KOBaHa JIMIIA BaH PaJIHOT OJHOCA, M3BECHO je f1a he 1 OHa MMaTy UIeHTNYAH CTaTyC
OHOM KOji MMajy 3aIlocjIeHy, Kajla je ped o mopanyMa Koje obpabhyjy mocnopasar mm
II0CI0faBal] KOPVCHUK.
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PROTECTION OF PERSONAL DATA ON EMPLOYEMENT

Summary

With the adoption of the Law on Personal Data Protection, which transposed the
solutions from the General Data Protection Regulation of the European Union (GDPR),
employers in the Republic of Serbia received significantly more obligations when it comes
to collecting and processing data on employees. Although the Labour Law is relatively poor
when it comes to standardizing the employees’ right to personal data protection, it seems
that this is primarily a consequence of leaving the regulation to a special law. The Law on
Personal Data Protection (ZZPL), however, does not contain explicit provisions relating
to the employer and the employee, ie the collection of personal data of the employee in
the field of work. Article 91 of the ZZPL simply refers to regulations in the field of labour,
which is insufficient information that can lead to doubts in application - especially since
it is known that there is no modern Law on records in the field of labour, that the existing
law dates from 1996, that is obsolete and largely non-functional, that is, that numerous
changes have left mearly a “shell” within which there are no substantial provisions. Therefore,
it is of great importance to point out the applicability of other provisions of the ZZPL to
employment. In addition to the above, the ZZPL also contains provisions on the person
for the protection of personal data, so this issue is also analyzed in the text in outline.

The research primarily follows the normative framework and its application to
various everyday situations in the work process, when the employer comes to the position
of processing the personal data of employees. The lack of explicit norms related to the
labour law aspect of the application of determined standards makes it possible that these
rules sometimes cannot be easily interpreted. Therefore, practical aspects and analysis of
potential controversial or unclear situations are the central focus of the second part of the
research, providing answers on how to create a unified and correct practice through such
examples that will be in accordance with the ZZPL but also with the GDPR. Employers
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must certainly adapt to the new ZZPL as well as GDPR standards, and their activities
related to the collection, processing and handling of employee data fall within the scope
of application of the ZZPL provisions that need to be approximated and interpreted in
relation to common situations in the work process.

Finally, a special part of the research refers to other employment contracts that do not
presuppose the establishment of an employment relationship. Through the interpretation
of labour regulations, as well as ZZPL, the analysis is aimed at answering how employers
must handle these types of data and whether a special interpretation of their obligations
is needed, ie whether there are differences in relation to the data protection regime of
employed persons.

The purpose of the research is both theoretical and practical. In theoretical terms,
it is necessary to determine and emphasize the links between the legal regime of data
protection and labour law. In practical terms, it is important to clarify certain potentially
controversial interpretations of the ZZPL and to provide employers with answers for the
correct and complete application of the law. Normative methods and case analysis are
equally used, as well as other relevant research methods.

Key words: personal data protection, employment relations, right to privacy,
obligations of employer, collection and processing of personal data of employee.
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IBa Tomwuh'
OmuBepa Hosakosuh?

YTUIIA] HOBE PETYJIALIUJE Y OB/TACTU 3AIITUTE
ITIOJATAKA O JIMYHOCTU HA PA]]
OCUT'YPABAJYRUX NPYIITABA

Caxerak

Honomeme Omnmte ypende 0 3alITUTY MOAATAKA O TMYHOCTH U IO
yIJIe[ly Ha by CPIICKOT 3aKOHA O 3alITUTH IIOflaTaKa O TMYHOCTHU IIPeficTaB/ba
IpeKPeTHULY y IPUKYIUbalbY, 00pajii M CKIIAMIITE Y MOflaTaKa O IMYHOCTI.
Ocurypasajyha gpyirsa, Kao IpuBpefHa APYLITBA KOja CBAKOJHEBHO I0/1ase y
IO Ca OTPOMHMM OpojeM INYHMX TT0faTaKa 300T IPUPOfie CBOje AeTATHOCTI
Cy MMaJIa, a TeK X 4YeKa O'POMaH II0CA0 KaJja je y IUTamwy ycKIahuBame ca HOBUM
nporcuMa. OTexxaBajyha oKoMHOCT IpUIMKOM ycKahyBama O1ta je cBakako u
YMIbEHNIIA Ia OCUTypaBajyha pyiiTBa moceayjy nogaTke Kojyu €y IpUKyIUbaHN
rOAMHAMa, a HaKOH jjoHollewma 33I1/I-a, IpuKyIbeHNM NofaunnmMa ouio je
HEOIIXOTHO Y KPAaTKOM BPEMEHCKOM POKY OfPEINTH CBPXY M KaTeTOpycaTy X
y CKJIaZy ca HOBMM ofipefibaMa.

Y mpBoM jieny pasia ayTopu o6pabyjy ykpaTko pasiore moHoLIema 1
3HaYaj HOBE peryjaTuBe y 00/IacTy 3aIUTHUTe MOflaTaKa O IMYHOCTH, IOK Ce ¥
npyrom neny obpabyje yruiiaj oBe perynaruse Ha ocurypasajyha gpyursa, ca
OCeOHMM OCBPTOM Ha IIpaBa Koja ce TOfie/byjy JIMILY Ha KOTa ce IIOfALN OffHOCE.

Kipyune peun: mranu nopaun, [IITIP, ocurypasajyha gpymrsa, 3amTura
nojaTaka o TMIHOCTIL.

1. VBop,

JInuHy ojany cy yBeK IpefcTaB/bain 3amTiheHy KaTeropujy, Koja je Kao Taksa
npoktaMoBaHa YcraBoM Penyomke Cp6uje.’ Vieja o midHuM npaBuMa 1 BUXOBO] 3aIITUTI
IIPOM3/Ia3y U3 Ujieje O II0CTOjalby YHMBEP3ATHNUX BPEJHOCTY KOje HICY HY IIPOCTOPHO HI
BPEeMEHCKY yCTIOB/beHe a IpUIIajajy cBakoM nojenuuiyy.* Hauns sxuora y XXI BeKy 1 pa3Boj

! AyTop je ucrpaxusau capaguuk Ha MHCTUTYTY 32 yHopenHo npaso y Beorpamy
2 Ayrop je aBokat 13 Beorpana.

? 3a Bume o MOjMy M UCTOpUjaTy MOAaTaka o muaHoCTH Bupetu: C. Anponosuh, 3awmuma nodamaxa o
JIUMHOCMU Y eneKPOHCKO] jaeHoj ynpasu y Penybnuyu Cpouju- npasHu acnexmu, JOKTOPCKa fucepTaLyja,
ITpaBuu dakynter y beorpany, 2019, ctp. 87-146.
4 Y. Cumonosuh, M. Jlasuh “TpabhanckonpapHa saurtuta mpasa muaHOCTH. 360pHuK padosa IIpastoz
paxynmema y Huusy, 6p 68, Humr 2014, ctp. 270.
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TexHosoruje, cee Beha MehyHaponHa capazimpa U MHTEPHET KYIIOBYMHA, YOp3ame IPOTOKa
MHQOopMalyja® MUKTHpaI Cy HoTpely 3a JOHOIIemeM HopMe Koje he Ha cBeoOyXBaTaH HauMH
ypenuTy Koju nopary he ce kaTeropucaTy Kao IMYHY HOAALM, Ha KOj¥ HAUVH TaKBY ITOAALIN
MOTY ITpe CBera fia ce IIPUKYIUBajy, 00pabyjy, a onpia n ckmagminTe. VI3 HaBeneHnx pasiora
IoHeTa je mpe cBera Ominra ypen6a o samtnuty nogataka (I /JI1P)° xoja je Ha yHudmuypan’
Ha4yH pery/ucana oBy oomact y EBporickoj yuuju, a koja je 611 y30p 3a JOHOIIEHe CPIICKOT
3akoHa 0 3amTuTy nogaraka o mmaHocty (33I11).° [loHoleme OBMUX MPOIICA TOTIPIHETO
je fia ce MOAUTIHE HMBO IOBepera KOPUCHNKA y cepBuce MH(GOPMAIIOHOT IPYLITBA, Y3
3alITUTY BUXOBYX QyHAaMeHTaMHNX npasa.” Ha oBaj HauMH je perymicaHa Marepyja Ha
MehyHaponHOM HUBOY uMMe je oMoryheHa IIpaBHa CUTYPHOCT Ipe cBera (pMU3NYKMX IMIIA
KOja TaKBe IO]ATKe /1ajy, a IOTOM ¥ ITPaBHYX JINLA KOja MMajy Be/mky MehyHapogau mpoMet
HofaLVIMa.

[ITIP u 33I1JI ce mpe cBera ofHOCe Ha YyBalbe U CKIAINIITehe KOPUCHIMYKUX
noparaka 1 nHdopmanuja o myMa, kopurhemwe mnuanx ypebaja (Mo6unuux renedoHa,
eKcTepHIX MeMopuja, USB cTKoBa, Ipoduia COLVjaTHIX Mpexka I CIMYHO) Ha OCTIOBHO)
MPpeXH, IIOCTIOBHY KOpPecIofieHIVjy (e-Mana KOMyHUKalyja IIpeMa IPOBEPEHUM U
HeIpOBepeHNM KOHTAKTVMa), yBohemwe 6e30eqHOCHIX Ipollefypa ¥ IIPOTOKO/A KOju
he perymicaru HaumH pykoBama U o6pajie ofaTaka KOPUCHMKA YHYTap KOMIaHNje,
KOHCTaHTHY eyKallVjy 3alI0C/IeHVX Ha TeMy cajoep pusuKa, cajoep 6e30emHOCTH, dyBarba
nojiaTaka u Tekyhux perymarusa, yHanpebemwe u nHTepHY npoMonujy 6e3bemHocHe
KY/IType Kao Hajoosbe IpeBeHTIBHE Mepe.

2. 3a30BM MMIUIEMEeHTaLIMje HOBE peryranmje y o6mactui
3alITUTE MOJaTaKa O TMIHOCTH

HoBu 3aKOH 0 3aIITUTY NOfAaTaKa O IMYHOCTH, KOji1 y HajBehoj Mepu pecTaB/ba
npesefeny 1 agantupany IJIITP perynarusy, ycojeH je y HoBeMOpy 2018. roguse u cTora
Ce€ II0Y31aHO MOJKE€ CMaTpaTy fa Cy Hadejia FI[HP—a yBeoCcHa Ny I[OMahe 3aKOHOJABCTBO.
SaKOHOHaBaH je IIpeaBUIEO OIOKEHY IIPYIMEHY ITPEAMETHOT 3aKOHA O/ I€BET MeCceNl,
IITO NpefcTaB/ba JocTa Kpahu pok oy oHora Koje cy mobuie np>kaBe ywianuie EY u
IBIUX0Ba IpuBpena. Hucka cBecT 0 caMoM passiory 3alTuTe IpUBATHOCTY U YN IbeHNIIA
> J. hepauuh Iepummh, Odzos0pHocm unmeprem nocpednuxa 3a nospedy xuza, VIHCTUTYT 3a yTIOPETHO
npaso, beorpap 2020, cTp. 9.

6 YPEIIBA (EY) 2016/679 EBPOIICKOT ITTAPTAMEHTA VI BERA og 27. anipua 2016. 0 3alITUTH [0jeAMHALA
y Be3u ¢ 06pajjoM MMYHUX IOfaTaKa 1 0 CTIOOOJHOM KpeTamwy TaKBMX IIOJATaKa Te O CTaB/bakby BaH CHare
Iupextuse 95/46/E3 (Omurra ypen6a o 3amTuTy MogaTaKa)

7 O nosesusawy u yauduxanujy y EY: J. Repanuh, ,Penedunncanje KOHIeNTa eBPOIICKIX MHTerparija’,
Axmyenna numarea cagpemeroe 3akoHooasécmea, bynsa 2017, ctp. 201-214. ; J. Repauuh Ilepuunth, ,IIpaBo
eBpOIICKe yHIje Y QYHKIMjU pa3Boja eBPONCKUX MHTerpartuja’, [Ipaso y pyHkuyuju pazeoja 0pyumaea- 360pHux
padosa, Kocoscka Mutposnuia 2019, ctp. 409-423 ; J. Repaunh, ,[Iudepeniypana MHTerpalyja- MHCTPYMEHT
3a IpeBasyIaxeme pasmantocTy usMeby gpsxasa wianuua EV Yuusepsanto u ocobero y npasy- 36oprux
padosa, Kococka Mutposnuia 2018, ctp. 63-79.

8 3aKoH 0 saTUTY TOAATAKA O MMIHOCTH, ,,C1. TmacHuK PC 6p. 87/2018

° V. W. Gregory. “Looking at European Union data protection law reform through a different prism: The
proposed EU General Data Protection Regulation two years later” Journal of Internet Law, 2014.
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fia ce KOJi HaC MHOTe KOMIIaHMje jOIII HUCY ycarnacuie HU ca CTapuM IIPaBHUM OKBUPOM
13 oBe 061macTu'’, KOju MHOTY Ha3MBajy ,,IIPANCTOPUjCKIM , O1/Ie Cy jacaH I0KasaTesb [
Cy JOHOLIeHY HOBOT 3aKOHA IIPeJICTOja/IM Be/IMKM M3a30BY KAaKO 3a IIPUBpPEJHA APYIITBA,
jaBHe yCTaHOBe U Ap)KaBHe OpraHe, TAKO 1 3a CaMy KaHIle/lapyjy IIOBepeHNKa Koja Takobe
MMaJla 3aJaTaK Ja ce NPUIIPeMM U OIaTHO Ka/[POBCKY II0jaya 3a MOYeTaK IpUMeHe
KOMIIJIEKCHUX 3aKOHCKUX OfpefiOL.

[Tpo6nemaruka nmmniemenTanyje 33I1JI-a Ha IPaKTMYHOM HMBOY ce y Hajsehoj
MepH IIojaBMIa 13 pasyora HeycarmameHoctu 33I1I-a ca gomahym npommcnma, a mmpe
cBera Ha Jjocaji HefiehMHUCaHe IIOC/IOBHE II0jMOBE, IIPaKce ¥ MeXaHM3Me KOji He II0CTOje
VIV HUCY JJOBO/BHO IIOjallllbeHM Y oMaheM IMpaBHOM CHCTEMY, IITO JOBOAM y INTabe
HErOBY IIOTITYHY (yHKIIMOHATHOCT' .

Kaxko je 33IUI y notiiynoct ycknaben ca npaswmima IITTP-a, mocToju HEOIIXOTHOCT
ycaralaBame mpomuca koju ypebyjy onpehene obmactu ca mwerosuM ofpenbdama, amm u
JIOHOLIIe e TIOJI3aKOHCKIX aKaTa Koje 61 Tpebasio a O/1aKIlajy meroBy mpumMeHny. Takobe,
OCIM ycaI/allaBama ofpenada 3akoHa Kojuma ce ypebyjy mojemune o6mactu, 1 JoHOIICHA
HOJI3aKOHCKMX aKaTa, HeOIIXO/IHO je ¥ YCIIOCTaB/bakbe MHTEPHMX Hpolieaypa kojuma he ce
OJIAKIIATV IPAKTUYHA IPJMEHa HeroBuX ofipefiaba. Y o6/1acTy mpaBa OCUrypaa jofaTHe
CMepHHIIe Kao PeryIaTop TP>KUIITA OCUTypama Tpebano 6u ga noHece Haponna 6anka
Cpbuje, amn je To Moryhe Tek HaKOH ycaryaapama ofjpefaba 3akoHa O OCUTypamby ca
3aKOHOM O 3aLITHUTI MOfATAKA O IMIHOCTIL.

3. Vruiaj Ha ocurypasajyha gpymrsa

Jonomemwe u nmouerak npumene I'JIIP-a y EBpornckoj yuuju n HoBOr 3aKoHa O
3aIITUTY NOAATaKa o myHoCcTH y Cp6ujy, HECIIOPHO je JOBEJIO 10 OTPOMHE IIPOMEHe Y
HOCTIOBaY ocurypasajyhux gpymrasa. Y3umajyhu y 063up npupoay mUXOBOT MOCHA,
JI0BEJIEHO Y IMTAhE IJXOBO JJOCaJAlllbe, LIeNIOKYITHO ITOC/IOBakbe M HA4MH Pajia, IIpe CBera
U3 pasJIora IITO CBAaKM ITOATaK KOju OCUrypasajyher [pyIITBa IPUKYIUbajy O KOPUCHULIIMA
yCIIyTa OCUTypaba IpelCcTaB/ba “MOAATAK O IMYHOCTI , IpeMa KOMe Ce CaulibaBa YTOBOP O
OCUTYpamby, a Koju MoXKe 6uTu 1 310ynorpebber. Ocurypasajyha gpyiirsa cBakogHeBHO
y CBOM PefOBHOM IIOCTIOBAILY fl0/Ia3e y JOAMP ca MHOTO IIOflaTaKa O IMYHOCTHU, Koje y
OIIICY CBOT IIOCTIOBama “Mopajy” fa 06pabyjy kako 611 BpIIVIN CBOjY ie/TaTHOCT. VI3 Tnx
pasjora CeKTOp OCUTypama II0CeOHO je 130KeH pusniyma ornvcanyM [JITIP-om n 33I11-
OM IIOTOTOBO y3uMajyhu y 063up fa ocurypasajyha gpymrsa cBakogHeBHO IPUKYIUBA)Y,
o6pabyjy u 4yBajy muuHe mopaTke (Kao U oceT/bUBe IOAATKe) He caMoO 3a CBPXY pafia
ca K1mjeHTMMa, Beh je yoOuyajeHa mpaxca 3a HbIUXOBO IIOC/IOBame fla ca IapTHepUMa
(6ormHMIjaMa, KOMIIAHNUjaMa 3a yIpaB/bakbe MOTPAXIBABIMA, PYpMaMa 32 OTKPMBabha
IpeBapa, KOHTAKT LIeHTpMMa 3a IToMoh Ha Iy Ty UT/.) pasMemyjy Te mogaTke. Mebhytum,
y 6ynyhaoctu he yckmahenocT ca HOBOM perymanyjoM y 061acTy 3alITUTe TIOfATaKa O

10 3akom o samTuTH MOMTATAKA O MUYHOCTH, ,,C1. THacHUK PC”, 6p. 97/08, 104/09 - ap. 3akoH, 68/12 - YC u
107/12.

' https://www.propisi.net/sta-treba-da-znate-o0-zakonu-o-zastiti-podataka-o-licnosti, mpucrymn 01.07.2020.
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ymm4HOCTH O6uTH ofmydyjyhu ¢dakrop 3a HacraBak mapTHepcTsa.'” HoBa perymanmja y
00/1acTH 3aLITUTE TOJATAKA O TMIHOCTY CBAKAKO IIPEeCTaB/ba O/INYHY IIPEBEHIV]Y Of
3noynorpebe HOCTYIHNUX MHPOPMALMja, 3AIITUTY (PU3NYKMX NI Off TIOTEHIIMjaTHUX
o6nuKa (pUHAHCUjCKOT KPUMIHAINTETA U IIpeBapa y OCUTYpamy, Kao U PEBEHTUBHY
3aIITHTA Off YIOTpebe MMYHMX ITOJATaKa y pa3He MapKeTHHIIKe CBpXe.

Crneunduunoct ummiementanuje IJIITP-a u 33I1JI-a ce ornena y ToMe ITO Cy
VICTU TIO IIPBM IIyT HA OIIITK ¥ CBeoOyXBaTaH HaYMH PETy/INCcaIu OBy 00IacT, Ia je
OBa peryjaTuBa CTBOpUIA MOTpeby 3a peBM31jOM ITOC/IOBHYX MOJie/Ia U CTPaTeryja Kof
MHOTHX eBPOIICKIX U BAHEBPOIICKIX KOMIIaHNja Koje Hyfie CBOje ycyre 1 poby y EY, a na
IIPUTOM HEMajy Y30p MIM MOJeN MoCTylama. Perynmaropae mpomene koje gonocu IITIP
OfIHOCe Ce Ha IIPOMEHY TPaMIMOHATHIX 6e30eTHOCHNUX IPUCTYIIA ¥ IPaBHUX UHCTUTYTA,
a1 Ha yBobere HOBYX ITOCTIOBHMX IIpaB1Ia U yHanpebheHe 6e36emHOCHe cTpaTeruje.
3Havaj oBe pedopMe IPON3/IA3Y YIPABO U3 HEHOT TeME/BHOT LIM/ba JOHOIIEHA a TO je
HeTepMMHUCATY TPaHNUIe M MAKCUMAJIHO 3aIUTUTUTH IIPOTOK IIOJAaTaKa C HAITIACKOM
Ha 00pajy IMYHUX NOflaTaKa U 3aIITUTY NpuBaTHOCTY rpabana.” Kao gpymrBo koje y
o6aB/bamy CBOje IeTATHOCTY HEeMUHOBHO CBAaKOJHEBHO IIPUKYIUba BEMNKM OPOj IMYHUX
IIOfIaTaKa, ocurypasajyha IpyuTsa cy MMaa BeJIKY 3a/jaTak mpey cobom kana ce [JITTP,
a notoM u 33111 nojasuo.

CBe HaBeJICHO je y IpaKCH CTBOPWU/IO BEIMKY IPOOIEMaTHKY, a IIpe CBera y
npuaarohaBamwy afMUHUCTPATUBHO — TEXHMYKe JOKYMEHTAIVje Koja ce OHOCU Ha
IPUKYIUbalbe MOfIaTaKa, jep OCUM IITO je OVI0 HeOIIXOJHO aHA/IM3UPATH CBY ocTojehy
JOKYMEHTAlINjy, CTABUTH je BaH IPOMETa U U3/JaTU HOBY, OVJIO je HEOIIXOHO HalIPaBUTHU
obpacre koju he 6uTy ycarnauenn ca 3aKOHOM KOjI je IIPeBUIIIe OIILITH 1 Y 00/1acTH y
K0jOj He IOCTOju pas3BujeHa npaxca. IIpe nojase 33I1JI-a, 3a ocurypasajyhe gpymrsa,
BaXXIJIa je c71060fia TPXKUILITA Y TIOITIeAy IOofaTaka Koje MOTy Jia IPUKYIIbajy, OHOCHO
OHa Cy MOIVIa fia Tpu6aB/bajy 6110 Kojy MHPOpMaLujy 3a KOjy cMaTpajy fia 611 MM 13 HEKOT
pasjiora 61Ty moTpe6Ha MM KOPUCHA Y IIOC/IOBAY, JOK CY OCUTYPAaHNIIM Ca ApyTe CTPaHe
6y [y>KHY TakBY MHPOpMaLujy fa npysxe. To Ha mpuMep 3Hauu f1a Cy Ipe JOHOIIeHa
HOBOT 3aKOHa ocurypasajyha gpymTsa MMasa Ipakcy fa OCUTYpaHUKY Aajy obpasarl Ha
KOjeM Cy 00MYHO ,,3Be3uIoM“ 611a obernexxeHa 06aBe3Ha II0/ba Y KOjUMa je TpaykeH HeKI
JINYHY TTOfATAK, ITa 6u o6pahuBay 3axTeBa of6Mjao a mpumu o6pasal] Ha KojeM HeKO Off
»00aBe3HNX " TI0Jba HMje HoITymheHo. OBaKBOM IIOCTYIIAlkby OCUTYpaBajyhux apymirasa,
33I1JI cTaje Ha IyT IpONUCKUBAbEM A je IPUINKOM IPUKYIUbamkba IOoflaTaKa HeOIIXOoHA
jacHa 1 HeBOCMIIC/IEHA CAINIACHOCT JIMIA YMji Ce TOfALY Tpaxke. 3aKOHCKO pellene
BE/IVKOj MepU IIpYy>Ka 3alTUTY laBaolly ofaTaka, MehyTiMm, crennduaHoCT enaTHOCTH
ocurypasajyhux apyiirasa Hamaxe oTpedy fa ce IPUKYyIIe LITO ,, IMYHIjU  HOfAIM KaKo
6u ce yciryra Koja ce Ipy»ka He[IBOCMIC/ICHO Be3ajla 3a ofipebeny m4anHocT. Y TOM cBeTIy
HIIp OCUTYpaBajyhe ApyLITBO MMa OIpaB/iaH MHTEpeC [ja TPAXKY jeAVHCTBEHN MATIIHI
6poj rpabana (JMBI'), anm ca gpyre cTpaHe, TymMaderseM 33I1/1-a', ocurypasajyhe apymrso
12X, Liapakis, ,A GDPR Implementation Guide for the Insurance Industry*, International Journal of Reliable
and Quality E-Healthcare, 2018, p. 35.

13 M. Boban, ,,Zatita osobnih podataka i nova EU uredba o zastiti podatak®, Bilten HDMI, 2018, ctp. 30.
" https://www.paragraf.rs/dnevne-vesti/050716/050716-vest13.html., mpuctym 30.06.2020. rop,
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He MO>Ke YC/IOB/baBaTH JlaBalbe CBOjMX YC/TyTa JaBalbeM OBOT II0fjaTKa, Beh OH Mo)ke 61TH
JaT caMo JOOPOBOJBHO.

3aKOH II0CTaB/ba MOIPWINYHO IIVPOKe OKBMPE Y IIOTIeAy ofipehuBama , Hy»KHIX
HofiaTaka“ MpUIMKOM BUXOBOT IPUKYIUbamba. OHu Cy AeduHICAaHN y BUAY Hadena, Mehy
KOjJMa Cy HaueJIo 3aKOHUTOCTH, TIOIITeHha ¥ TPAaHCIIAPEeHTHOCTY, HaueJIo OTpaHNyema y
OIHOCY Ha CBPXy 00pajie, HaueJI0 MUHMMM3allMje TI0fjaTaKa, Hauye/I0 TAYHOCTY, Hadeslo
OTpaHMYeba YyBaha, HAYe/IO0 MHTETPUTETA 1 HOBEP/bUBOCTI. Tako Ha IpuMep, mourryjyhu
Have/I0 MMHUMM3AIIV]je IOaTKa, IPWINKOM IPUKYIUbakba IOofjaTaka OHM MOPajy OuTu
IpuMepeHH, OMTHY 1 OTPaHNY€eHM Ha OHO LITO je HeOIIXOHO Y OZHOCY Ha CBPXY 00paje,
HayesIo OTpaHMYerha y OHOCY Ha CBPXY 00pajie 3HAUM Ja OAALM MOPajy ce IIPUKYTI/baTi
y CBpXe KOje Cy KOHKpeTHO ofpeheHe, uspuunre, onpaBiaHe ¥ 3aKOHNUTE U fajbe ce He
Mory obpahuBaTy Ha HauMH KOju HuUje Y CKIajly ca TUM cBpxama uty.'> Hemomrosame
OBJX Hadyesla 3a COOOM IIOBJIauM OCeTHe Ka3He 3a IpaBHa juua. OBaKo MpemnpoKo
[IOCTaB/beHM OKBUPMU IIPEACTaB/bajy HECTAOMIHY MOJa3Hy TA4yKy 3a ycar/lallaBame
nocnoBama ocurypasajyhux gpymrasa. YnHu ce f1a je 3aKoHOAaBaIl y >Ke/by A ce
3aIITUTY AaBajal] IojaTaka, IITO 3aCUTYPHO je YYMIbeHO IMoCTaB/bajyhu crekrap
MeXaHM3aMa 3allTUTe JaBaolla NMoJaTKa, 3aHeMapyo U IPYroT y4eCHMKa OIHOCA KOju
CBOje 1[e/IOKYITHO TI0C/I0Bahe MOPa Jla IPMIATOfy OBAaKBOj HOPMM 33 KpaTaK Mepuoj.

Ila 61 ce oppen6e mponucane HopuM 33I1/I-0M ycrenHo cipoBoamIe, Hitje JOBO/BHO
caMo ycarjialaBame pormica Koju ypehyjy onpehene o6mactu 1 ycmoctaB/bare MHTEPHNX
Hpolefiypa, HEOIXOMIHO je [ia ce YCIIOCTaBy 1006ap KBa/IMTET U BUCOK HUBO O0Y4eHOCTI
JINIIA 33 3aIITUTY HOfjaTaKa O IMYHOCTY, a/IX 1 CBUX 3anocneHnx. Kao jeman o Hajuenthux
y3poOKa 3710ynoTpebe rmojaTaka okasasua ce HefloBO/bHa MIH(YOPMIUCAHOCT 3aIIOCTIEHNX Y
HIOI7IeNy YyyBama nogaraka. Hajmpe je motpe6HO fja ce ycBOje OpraHm3anioHe 1 TEXHIYKe
Mepe Kako 01 ce ofpeuIo KO YHyTap KOMIIaHuje ¥Ma IPUCTYI HOAMa, Ha KOju
HA4MH ce OHU PU3NYKM VIN AUTUTATIHO YYBajy, KOje Cy TeXHIYKe Mepe CIpOBefieHe f1a
3aIITUTHTE BIXOB UHTETPUTET Off HeoB/IalIheHOT IpKCTyTa (eHKPUIIVja, aHOHUMM3ALIlja,
Kopuinhemwe I03MHKM, ay TeHTUPUKALIMja U CINYHO).

360r KOMIUIEKCHOCTY IUTama, alu U caMe ypefde uuja IpUMeHa 3axTeBa
npodecronanHy HoMoh 1 BICOK HUBO OATOBOPHOCTY, €BPOIICKY ITAP/IAMEHT je IIPeIBUIe0
U HOBY KaTeropujy, Kojy npeysuma u 3311 - JInne 3agy>KeHo 3a 3aIUTUTY IOflaTaKa
(Data Protection Officer)®, koje je 3amy>keHo 3a Ipy>kame IpodecroHanHe nomMohu u
CaBeTOBaIbE jaBHMX I IP>)KaBHIUX OpraHa y CBOjCTBY pyKoBaola u obpabusaua, kao n y
CITy4ajy pyKoBaolla KOjuMa je OCHOBHA JIeTATHOCT MacOBHO Inpaheme, IPUKyIUbame 1
o6paya mozaraka. Ob6aBe3a aHra>)KOBama /ML 33y>KEHOT 3a 3aIITUTY IOfaTaKa IOCTOj I
Uy cydajy obpahuBama oceT/puBMX KaTeropuja nHpopmanuja o muaHoct. O63upom
Ha KBaHTUTET CBAKOIHEBHO IPYUKYIUBEHNX IIOflaTaKa y OCUTypaBajyhum gpymrsuma, a

1533111, un 5.

16 33 pumme Bugetn: A. M. Brezniceanu, ,, Data Protection Officer — a New profession in Public Administration?®,
Revista de stiinte politice, University of craiova, Faculty of social sciences, 2017, ctp. 79-89.; C. Fritsch, “Data
Processing in Employment Relations; Impacts of the European General Data Protection Regulation Focusing
on the Data Protection Officer at the Worksite” Reforming European Data Protection Law, Springer, 2015.
147-167.; K., Douwe, and M. Georges, The Data Protection Officer Handbook., 2019.
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¥ YMEbEHNITY [la HepeTKo 06palyjy oceT/buBe 1moaTke 0 TMYHOCTY (HIIP. 37paBCTBEHOM
CTamy OCUTYpPaHNKa) IOCTOj} He3a001/Ta3Ha IIOTpe6a 3a II0CTaB/babeM JINIA 32 3AIUTUTY
nopiaTaka Koje he ce crapaTit 0 KOHCTAaHTHOM Kpeupamy CTpaTeTyje 3a 3alITUTY ITOfaTaKa
0 MMYHOCTU U Ipahemy BUXOBUX YCKIaheHOCTN ca peryratmBoM y 0O6MacTu 3alITuTe
nofaTaka o MM4HOCTH. IlocTojarmbe mmija 3a/1y>KeHOr 3a 3alITUTY MOfIaTaKa O IMYHOCTI MOXKe
6apeM JIeTMMIYHO OMTAKIIATH [I0CA0 OCUTYPaBajyhuM ApyImITBMMA, KAo ¥ 3aIIOCTIEHMMA C
0031pOM J1a je HEOIIXOZIHO YcKIahuBabe ca HOBMM IIPaBUINMA, 32 Koje je 6uo mpensuben
jaKo KpaTak poOK, a fla IPUTOM CEKTOPCKY IIPOIIVCH jOIII YBEeK HUCY yCKTaheHV ca HOBUM
3aKOHOM, HUTH CY JJOHeTe CMepHM1le off cTpane HaponHe 6aHKe, a 3Hame y 0BOj 06/macTu
jé joII YBeK Ha U3y3€THO HICKOM HUBOY.

Mepe koje cy y ocurypasajyhum gpymrsnma seh yBeneHe ofHoce ce Ha yHampeberme
IIOCTIOBHE KOPEeCIOH/IeHIHje, 3allITUTY Off MHTePHEeT pU3NKa, yBoheme CUTypHOCHUX
IPOTOKOJIA U TIPOLielypa KOj! PETY/IMIIY HAUMH PYKOBarba 11 00pasie IIofaTaka KOPYCHUKA
yHyTap KOMIIaHUje, efyKalllja 3all0CJIeHNX Ha TeMY ITOTEHLIMja/THUX PU3MKA, 3alUTITa
HanypHe JOKyMeHTallMje, YyBambe M CKIaJUIITehe KOPUCHUYKIUX NT0JjaTaKa, OIPe3HOCT
y norneny kopuinhemwa TMYHIX MOOMIHUX TenedOHa 3alIOC/ICHNX Y IOC/IOBHE CBpPXe I
nip. Ha oBaj Hauns ocurypasajyha gpyimTsa ce mpumpemajy 3a IOTIyHO ycKaabusame ca
HOBMM IPaBMINMA, ITO he off HBuX, ¢ 063MpOM Ha IPUPOJY MOC/IA 3aXTeBATH U3Y3ETHY
nocBeheHOCT, KOHTVHYVMPaHY eIyKalVjy U BeIMKO y/larambe BpeMeHa I CPeficTaBa.

HecmopHo je ma 3a ocurypasade [JITIP u 33111 sHaum, npe cBera Hu3 o6aBesa,
nosehame OIrOBOPHOCTY caMe KOMITaHMje M CBMX 3aIIOC/IEHUX Y TIOT/Iely YIIpaB/barba
AUMYHUM TIOfalMa KOPUCHMKA yCyra ocurypama. Ilopen pusuka nponcreknior us
OCHOBHE YCITyTe OCUTYPaKa, OCUTypaBayul Ha cebe pey3nmMajy 1 pU3UK 3alITUTe HofaTaKa
CBOjIX KOPMCHUKA, @ YKOTIMKO Ce YTBPJe IIPOITYCTH y IOCTIOBaY, TOpef TyOuTKa yI/esa,
IpoINCaHe Cy U 3HauajHe KasHe. MehyTum, ocurypanmiy u noTeHja/THI KOPUCHNUIN
OCHUTypama, HOBOM Pery/IalijoM y 0BOj o6/macTit fo61jajy jacHa ImpaBa y Besu ca 06pagoM
HojaTaka O JIMYHOCTY, Kao IITO Cy NPaBO Ha oOaBelnTeme 0 00pajy, YBIH, IIPaBo Ha
HOBJ/IaYerhe CaIZIaCHOCTH, IIPABO Ha 3a00paB Tj Opucarme MmofjlaTaka O IMYHOCTH, IPABO
Ha IIPEHOCUBOCT, KOj€ je HOBMHA Y HallleM IIPAaBHOM CUCTEMY.

33111 je HecymmuBo 1107 Tpahera Kopaka ca MOfiepPHIM Ha4MHOM XXIBOTA, KOjU 32
LM/b VIMA IIPY>Karbe MaKap MUHUMaJIHE 3alITHTe IMPKYyIalyje Mojgaraka Koje IpeficTaB/bajy
UpeHTUTeT jefiHe ocobe. Ca pyre cTpaHe MPUKYIUbakbe TAaKBYX MOJATAKa IIPEICTaB/ba
HensbexxHy cdepy 1mocnoBama roTOBO CBUX JIPyLITaBa, a 110 HajBMIIe OCUTypaBajyhux
apywraBa. HapefieHO je y IOTIYHOCTM 3aHEMAapEHO NPMIMKOM JIOHOUIEHa 3aKOHA 1
OflTy4MBama 0 POKy Koju he 6MTH oCTaB/beH 3a ycaraliaBambe MOCT0Baba IPUBPEHMX
PYIITaBa, jep OCUM IITO Ce Pajii O 3aKOHY KOjy YBOZIM HOBY 00/1acT 3aIUTHTe, TaKohe
ce pann o lex generalis 3aKoHy, KOju M3MCKYje ja 0Ba 00/acT Oy/e AeTa/bHO paspahena y
CBAaKOj 00/1aCTI ITOC/IOBaba MIOCEOHO.
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4. YTUIIaj OCHOBHUX IIPaBa JIMIIA Ha KOje ce IOl OFHOCE Ha paj,
ocurypasajyhux gpymrasa

HoBa perynmaryusa y 06/1acTy 3allITUTe ITOJATaKa HeCIOPHO npeaBul)a HI3 paBa 3a
NMIIE HA KOje Ce IOJALY OGHOCE I Ha Taj HAYMH IOJVOKE HUBO HberOBe IIPaBHe 3alUTUTE Y
obacTy 1paBa Koja Cy IIpokIaMoBaHa YcraBoM. MebhyTum, unHu ce fja je y sxerbu jja ce
3AIUTUTH JIMLIE Ha KOje ce MofjlaTaK OTHOCH, 3aKOHOZaBal] 3aHEMAPUO U IPYTOT Y4eCHMKA
OJHOCA KOjJ CBOjeé IIeTIOKYIIHO II0C/IOBAakbe MOPa Jja IPMIArofy HOBMM Iponucuma. Vs tux
pasnora obpammhe ce Tpu npaBa ocurypanuka npensubena [JITTP-om u 33I1JI-oMm, xoja ce
4iHe Haj3Ha4ajHUjIM, a TIOTOTOBO IJXOB YTHUIIAj Ha Oyayhe mocioBame ocnurypasajyhnx
ApyuITaBa.

4.1. IIpaso Ha npucmyn nooauuma

Ha ocnoBy oppen6u I'ITIP-a'” u 33I1JI-a nuile Ha Koje ce HMOAALM OfHOCE MMa
IIPaBO Jla 3aXTeBa Off pyKoBaolia MHPOpMaIujy o ToMe jja i obpabyje mwerose nogarke o
JIMYHOCTY Kao ¥ IPUCTYI TUM MOflallXIMa U HU3Y IPYTUX MH(POpMaIja Kao IITO Cy CBpXa
obpape, BpcTa rogaraka kKoju ce oopabyjy, o npensubhenom poky uysama utp.'® Takobe,
pPyKOBasal, MOpa OCUTYpaTy JIMLY Ha KOje ce TIOflaliy OfIHOCEe KOINjY TMYHNUX TI0flaTaKa.
OBo je fpamMaTMyHA IPOMEHA y TPAHCIAPEHTHOCT IOJATAKA.

Y ckmapy ca HaBeleHMM IIPaBOM, ocurypasajyha apyuirsa cy y obaBesn fa
KOPVICHUIIMIMA CBOjUX YCITyra OMOTryhe pUCTYI IOAALMMA, Ko 1 Ia M JOCTaBe IOTBPAY
0 ToMe 3a mTa ce nogauu Kopucre. Kao mro ce supu I'/IITP u 33I1JI yBome cTpoxe
neduHuCabe TpoduIncama Kao IOCTYIIKA KOjI Ce 4eCTO CIIPOBOAN y OCUTYpaBajyhum
OPYLITBMMA, a KOjU je TeMe/b 3a MapKeTMHILKe 1 IpofiajHe akuuje. O cBUM IpoMeHaMa
y TOM CMMCITy Cy y 0o6aBe3n fa ob6aBecTe ocurypanuke. OBo IpaBo ocurypanuka he
3HATHO OTEeXaBaTy paj ocurypasajyhux apymrasa yaumajyhn y 063up unmeHNIy ga OHI
CBaKOJHEBHO KopucTe 1 06pabyjy orpoman 6poj mojaTaka o IMYHOCTY, KAO U YNIEHUITY
fla ocurypasajyha ApylTBa cBoje IieJIOKYITHO ITOCTIOBambe TOAMHAMa YHa3a]l 3aCHUBAjy
Ha KOHCTaHTHOM IIPUKYIUbalby HopiaTaka. Hanme, ocurypasajyha gpymrsa cy o caga
BOZIMJIA PETUCTPe IOfaTaKa O OCUTYPAHMIIMIMA OJHOCHO O KOPMCHUIIMMA OCUTYpPamba
U LITeTHUM forabajuma, Kao 1 perucTpe mopaTaka o MpOLeHN ¥ TUKBUJALM)I LITETa,
OJHOCHO VCIIAT! YTOBOPEHMX M3HOCa'’, 6€3 MKaKBUX OrpaHunyena. [JoHoIIehe HOBOT
3aKOHa He 3a0pamyje Boheme perucrapa, anu GopMynncame jeSHOT OBAaKBOT IIpaBa
ocurypaHyuka he HeMIHOBHO 3HaTHO OTeXATH Pafi OCUTYpaBajyhux fpyuTaBa 1 3HaTHO
OITEepETHUTH 3aN0CTIeHe, KOju he MOpaTy Jja y/io>ke MHOTO TPy/a ¥ BpeMeHa Kako 6u Hajipe
HIOfIaTKe KOju Cy ce, 6e3 MKaKBe Ce/eKInje, TOAMHAMA YHa3a], HPUKYIUbA/IN, YPeLIN.

17 [AIIP, wran 15.
18 331171, wn 26.
19 3akoH 0 ocurypamy, Cr. enacnux PC, 139/2014, un. 176, ctaB2.
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4.2. [Ipaso Ha npeHocusocm nodamaxa

Jeman op HajBehmx m3aszoBa ca xojuMm he ce cyountu ocurypasajyha gpymrsa je
KOHILIENT IIPEHOCUBOCTH TOfaTaKa yBelleH Ha ocHOBY uiaaHa 36. 3311JI-a un 4maHa 20.
['TITP-a Ha OCHOBY KOjuX JIM1Ie Ha KOje Ce IMOfAL OTHOCE VIMA IIPaBO Jia IheroBe IOfIaTKe
O IMYHOCTH KOje je IIPETXO/IHO JOCTABMUIO PYKOBAOIY IIPYUMI Off HbeTa Y CTPYKTYPUCAHOM,
yobudajeHo KopuirheHOM 1 e1eKTPOHCKM YU T/BYBOM OO/IUKY M VIMa ITPABO Jja OBE IOfjaTKe
IpeHece APYroM PyKOBaoLy Iof; ycrmoBuMa npeasubennm sakonom.” Takobe je HeomnxopHO
fia Cy IIPYIM/beHM JIMYHY MTOfALIM 3a1ICTa HEOIIXOAHM 3a CBPXY oOpaje. buyo koju nuann
Hofiany Jo6MjeHy TaMo e HeMa KOHEKIMje ca CBpXOM HoBe oOpajie Te IofaTke He Ou
Tpebasno sagpxxary HuTH obpahusaru.”!

MupycTpuja ocurypama Mopa OMTH IpUIIpeM/beHa 3a OBaKBe 3aXTeBe U JATH TaKBe
HOJjaTKe IPYIMM OCUTypaBajyhum apymTBuma Ha 3axTeB. VI3 TX pasjora HoTpe6HO je
yuananTy cnepehe:

« TIperjiefaTy IMYHe MOofaTKe KaKo OV ce YTBPAWIO KaKO HaTV OCUTYPAHUKY U
KOHKYPeHTHUM OCUTYpaBajyhum ApymTBiMMa Ha 3aXTeB

o U30pUCaTV TMYHE [IOIaTKe KOjy BUILIe HUCY IOTPeOHM

e YCIIOCTABUTY IIPABUJIA U TIOCTYIIKE 32 OATOBapalbe Ha 3aXTeBe.”

HecriopHo je 1a mpaBo Ha IPEHOCKMBOCT TIOfjaTaKa Y OrPOMHOj Mepu yHanpebyje
3alITUTY JIMIJA Ha KOje ce TOflally OJHOCE ¥ ONlaKIIaBa MOCIOBakheé KOHKYPEHTCKOM
PYKOBaoIly YKO/IMKO Ce Tofalu IIpeHoce weMy. MehyTnM, nako oo mpaBo omoryhasa
HECIIOpHY yILTe[y BpeMeHa IpMMaolly MojiaTaka 1 JIMILY Ha Koje ce IoJaly OfHOCe,
Tpeba MMaTH y BUALY Jia ce Off OCUTypaBajyher apyiiTBa Koj Kora ce IMOfaIy Hajmase
3axTeBa y/larame BpeMeHa I CpeficTaBa Kako 61 IOfjaTKe Y CTPYKTYPUCAHOM, yOOu4ajeHo
KopuirheHOM 1 e/IeKTPOHCKYU YUT/BUBOM OO/IMKY JOCTABUIO KOHKYPEHIIVjN.

20 33[1J1, uynan 36.

»-+.@KO CY 3ajeJIHO UCITyheHu cefehn ycmosu:

1) o6paza je 3acHOBaHa Ha IPVUCTAHKY y CK/IaAy ca wIaHOM 12. cTaB 1. Tauka 1) i 4wiaHOM 17. cTaB 2. Tauka
1) oBOr 3aKOHA M/IV Ha OCHOBY YrOBOPA, y CK/IaJy ca YWIaHOM 12. cTaB 1. Tauka 2) OBOT 3aKOHa;

2) obpaja ce BpIIM ayTOMaTU30BaAHO. ..

21 'The GDPR and key challenges faced by the Insurance industry, KPMG, 2018.
22 D, Bara, ,,Utjecaj GDPR Uredbe na poslovanje osiguravajuhih drustava®, Hrvatski dani osiguranja, 2017, crp. 36.
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4.3. [Ipaso Ha b6pucarwa nodamaxa (npaso Ha 3abopas)

Y cknany ca 3311JI-om u I'’ITIP-oM nuiie Ha Koje ce mofany OfIHOCE MMa IIPaBo fia ce
FbeTOBY TTOJALIM O IMIHOCTY M3OPUILY Off CTPaHe PYKOBAOILIa, Y CIy4yajeBuMa pensuhernm
oM npomcuma. Taxobe, ako je pykoBaaly jaBHO 06jaB1O OfATKE O IMYHOCTH, HEroBa
obaBesa fa u3bpuiile nojaTke o6yxBara 1 Ipefy3uMarme CBUX PasyMHUX Mepa, Y LWbY
obaBellITaBamba [PYTUX PyKoOBaoIia Kojit Te IIofaTke oopabyjy fa je miije Ha Koje ce mopanmu
OJIHOCe IIOJJHEJIO 3aXTeB 3a Opucarme CBUX KOIMja OBYX ITOfIaTaKa 11 yinyhuBama, OTHOCHO
eJIeKTPOHCKIMX Be3a IIpeMa OBUM nojainuma. HapaBHo, mpomncuma cy npensubenn u
u3y3el, Kajia pyKoBajal| Huje Ay>kaH Jja IOCTYIN 110 3aXTeBy.*

Osa nmpomeHa 1 yBolerme 0BOr TpaBa KOPMCHMKA YCITyTa OCUTypamba he HecrmopHo
MIMaTV OTPOMaH YTHIIaj HA paji OCUTypaBajyhyx ApyuITaBa Koja Cy OKyIIaBaia 3ajpXKaTu
JMYHe MOJaTKe LITO je ayxe Moryhe kako 6u ce moBehasa muXoBa MOTEHIUjalHA
ynorpe6a. Yak 1 3akoH o ocurypamy npezsuba 1a ce Hofany o OCUIypaHUIVIMA, OFHOCHO
KOPMCHMI[MIMA OCUTypatba I [Py IOAAL 3HAYajHY 32 OCTBapyBabe IIpaBa Ha HAKHAJY
IITeTe, OMHOCHO MCIUIATY YTOBOPEHNUX M3HOCA YyBajy leceT TOAJHA IIOC/Ie MICTeKa yToBOpa
0 OCHIypamy, a Y CIy4ajy HacTaHKa IITeTHOT forabaja, OMHOCHO oCUTypaHOT CTydaja
— JleceT TOAMHA Off YyTBphuBama I1Tere, OJHOCHO YrOBOpeHNX usHoca.”> Mehyrtum, ca
yBohemweM IpaBa Ha Opucame mofjataka ocurypanuiy he 6uru y moryhHocTn fia Tpaxe
Opucarme CBOjUX JIMYHUX IOfjaTaKa 1 Ipe MCTeKa OBOr poka. TepeT JokasuBama je Ha
PYKOBaoIy KOju MOpa IIOKa3aTy JIETUTUMaH MHTepeC /WU IIPaBHU U PETyIaTOPHI
pasor 3aip>kaBarba mojaraxa.*

Y npakcu he BepoBaTHO mohu 10 3HaTHMX Npo6/IeMa IPUINKOM OllepaTiBHe
MMIUIEMEHTall/je OBOT IIpaBKIa jep 3a Heke cnydajeBe Hehe 6uty moryhe Hanpocro

%3 33111, wn. 30; TITIP, wn 17.

»J111Ie Ha KOje ce OJaIy OFHOCE VIMa IIPAaBO [ja Ce BeTOBY IOAALY O IMYHOCTH M3OPHILY Off CTpaHe PYKOBAOLIA.
PykoBarari je my»aH Jja 6e3 HEIOTPeOHOT OfIarama IofjaTkKe U3 CTaBa 1. OBOT WiaHa u3bpuiue y crefehnm
ClIy4ajeBuMa:

1) mogany o MMYHOCTY BHUILE HICY HEOIXOZHMU 3a OCTBapyBalbe CBPXe 360r KOje Cy NPUKYI/beH! WM Ha
Apyru HaunH o6pabhnBany;

2) nuiie Ha Koje ce TIOJALM OFHOCE je 0II03BaJIO MPYCTaHAK Ha OCHOBY Kojer ce oOpajia BpIIIa, Y CKIafly ca
4yraHOM 12. cTaB 1. Tauka 1) v wianoM 17. craB 2. Tauka 1) OBOT 3aKOHa, @ HeMa JIpyror IIPaBHOT OCHOBA
3a obpanys....

*4 33111, un 30.

CraBoBu 1. 10 3. 0BOT YIaHa He IPUMEY]jy ce y MepH y K0joj je oOpajia HeolrxofHa 360r:

1) ocTBapuBama cnoboye 13parkaBama U NHPOPMICaIba;

2) moIITOBaba 3aKOHCKe 06aBe3e PyKOBaolla KOjoM ce 3axTeBa obpajia M/ M3BpIIIelba IIO0CTIOBA Y jaABHOM
MHTepeCy WM U3BpIIea CIy>KOeHNX oBamhemba PyKoBaolla;

3) ocTBapMBama jaBHOI MHTepeca y 00/IacTy jaBHOT 3[jpaB/ba, y CKIafly ca WwiaHoM 17. cras 2. Tad. 8) u 9)
OBOT 3aKOHa;

4) cBpXe apXMBUpamba y jABHOM UHTEPECY, CBPXe HAyYHOT M/IM MICTOPUjCKOT UCTPaXKMBakha, KA0 M CTATUCTIYKE
CBpXe y CK/Iajly Ca WIaHOM 92. cTaB 1. OBOT 3aKOH4, a OIIPABJAHO Ce OUeKyje la 61 OCTBapuBarbe IpaBa 13 CT.
1. 1 2. OBOT WIaHa MOIVIO [fa OHeMOTyhu man 6MTHO yrpo3u OCTBapyBabe LI/beBa Te CBPXe;

5) MOfHOIIe A, OCTBapMBaba WM Of0OpaHe IIPaBHOT 3aXTeBa.

Onpenbe cT. 1. 10 5. 0BOT WIaHa He IPUMembYjy ce Ha 00pajiy Kojy Bpllle HaJyIeKHI OPTaHN y IOCeOHe CBpXe.

%% 3aKoH 0 ocuTypamby, Wi. 176, cTas 4.
*D. Bara, 35.
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usbpucaru nogarke. [Toceban cny4aj je ¢ OfIykoM 0 Opucamy OHMX ITOfjaTaKa Koju
BuIIe HUCY noTpe6bHn. Kao momaram npobieM jaBpa ce v Beh MoMeHyTa YMEbeHNIA Ja
ocurypasajyha gpymrsa 360r Ipuposie CBOT II0C/IA, TOAMHAMA IIPUKYIIbajy IOJATKe O
OCHUTYpaHMIMMA Y KOPMCHUIIMMA YCIyTa OCUTYpaba U BOJie perucrpe, He Bogehu pauyHa
0 TOMe 32 IITa ¥ y KOM TpeHyTKy he 1M TakBu mogaiy Tpebatu, ma he ypebusame opux
HOflaTaKa 3aXTeBaTH AaHTA)KOBaMbhe OTPOMHIX KalaluTeTa .

['ATIP u 33I1JI Texxn yBObemy peia y TOM CeTMeHTY TAaKO Jla Ce jaCHO OfTydM KOju
nofany Tpeba ja 0CcTaHy, 3a Kojy HoTpeby 1 Konmmko ayro. To HapaBHO Huje jefHOKpaTaH
nocao Beh nocao koju he ce monas/paTy mITO 3Ha4UM yBOheme cOPTBEPCKUX pellerha Koja
Cy TO y CTarby U3BOAUTH.

5. 3ax/pyyak

Hecnopno je pa cy gonomemeM I'ITIP-a nmocTaBbenn TemMeby perynaTuBe
3aIlTHUTe HofjaTaka o mryHocTu. Kako je oBa perynarua moHeTa Ha MehyHapomHOM
HIBOY, Ha Taj HA4YMH YHU}UIMPaHe Cy HOPMe Koje ce Tydy OBe MaTepuje Ha YMTaBOM
€BPOIICKOM KOHTMHEHTY, I1a YaK U Impe, 0631poM Ha noBehaHM TepuTOpajIHN OIcer
ypenbe.”” [lonouiemeM ypenbe gaTa cy mpaBa CBakoM (U3MYKOM /IUIY Y 3aIITUTH CBOje
JIMYHOCTY Ha 3aKOHOTaBHOM HUBOY, a MICTA je IIOCTY XXI/Ia KAo IOACTHUIIAj ¥ Y30p MHOIIM
3aKOHOZJABCTBVIMA JIa OBaj IpumMep crefie. Mehytnm, He ymamyjyhu sHauaj ypenbe, Tpeda
MIMaTy y BUAY Jia je Ipe cBera OBy ypenOy HOTPeOHO paspajuTi y CBaKOj HeTaTHOCTU
IpaBHUX JIMIA HoceOHO, Tako 1ITo he ce ca ypenboM ycarmacutu 3aKoHM Koju ypebhyjy
TaKBe IEJTATHOCTY, a MICTO TAKO je MOTpeOHO fa Mpakca yTaba myT 1 yKaXke Ha CIIOpHA
IUTamka Koja je IMOfI3aKOHCKMM aKTUMa IOTPeOHO ieTa/bHje PaspafiTy U PeryIucaTi.
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THE IMPACT OF THE NEW REGULATION IN
THE FIELD OF PERSONAL DATA PROTECTION
ON THE INSURANCE COMPANIES

Summary

The adoption of the GDPR and Law on Personal Data Protection of Serbia certainly
represents a turning point in the collection, processing and storage of personal data.
Insurance companies, as companies that come into daily contact with a high amount of
personal data as a result of the nature of their activities, have had and will have a demanding
job ahead of them when it comes to complying with the new rules. The aggravating
circumstance during the harmonization was certainly the fact that insurance companies
have data that have been collected for years, and after the adoption of the Law on Personal
Data Protection of Serbia, it was necessary to determine the purpose of the collected data
in a short time and categorize them in accordance with new provisions.

The first part of the article briefly discusses the reasons for the adoption and
importance of the new regulations in the field of personal data protection, while the second
part deals with the impact of these regulations on insurance companies, with special
reference to the rights granted to the data subject.

Keywords: personal data, GDPR, insurance companies, personal data protection.
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IIpod. np Cresan JInnnh'

VHCITEKIITJCKA U IPYTA OBJTAIIREIHA IIOBEPEHIKA 3A
SAIITUTU ITIOJATAKA O IMMHOCTU

Caxerak

3amTrTa ofjaTaka o IMTYHOCTH je jefiHa Of 00/1acT APYIITBEHOT KMBOTA 1
IpaBHe perynalyje Koja ce Hajopske passuja. [IpobnemaTuka samTnTe MofaTaKa o
JIMYHOCTY MOXKe OUTY OKpeHyTa MUTamVMa PyHKIMOHATHOT KapaKTepa, Kao IITO
Cy: OTpaHIYaBambe pacIonarama ofpehennM BpcTama roziaraka (HIIp. IeKapcKu
U3BeLITaj}, OlleHa CIIOCOOHOCTN); 0baBe3a faBama MH(OpMalja Help>KaBHAX
cybjekara (HIIp. 6aHaka, 00/HNIA) AP>KaBHYM OpTaHyMa U OpraHu3aljama (HIp.
MMHUCTApCTBY (pMHAHCHja, 3aBOAY 3a 3aLITUTY 37PaB/ba U C/1.); 06aBelITaBabe
rpabaHa o mofarMa Koju ce 0 lbUMa IPYKYIBajy U Y KOjy CBPXy 1 c/1. CTyameM
Ha CHary 3akoH O 3alITUTY HofaTaka o anaHocTu (2019), nsmehy ocraor,
OTBapajy ce MMUTamba MHCIEKIMjCKUX U Apyrux opnamrhema [ToBepeHnka 3a
3aIITHUTY TOATaKa O IMYHOCTI Y IIPUMeH OBOT 3akoHa. OCVM TOra, IT0CTaB/bajy
ce V1 IpaBHa IINTama y Be3u ca opyairhemnMa [ToBepeHnka y KOHTEKCTY OffHOCa
3aKOHa O 3aIUTHUTY NOfIaTaKa O IMYHOCTY, Ca jefiHe, M 3aKOHA O MHCIIEKIVjCKOM
Ha/I30pY, OHOCHO 3aKOHa O OIIIITEM yIPAaBHOM HOCTYIIKY, Ca IpyTe.

Kipyune peun: IIpuBarHoct, IloBepeHuk 3a 3alTUTY MOfATaKa O
JIMYHOCTH, 3aKOH O 3aIUTUTY IOfATaKa O TMYHOCTI, 3aKOH O MHCIIEKIIVjCKOM
HaJ30pY, 3aKOH O OIIITEM YIIPAaBHOM HOCTYIIKY.

1. IIpuBaTHOCT

Cr1oxeHOCT Ipo6ieMaTKe 3alITUTe IMYHIX T0JaTaKa HEIIOCPeHO Ce OffpakaBa
1 Ha KOHTPOBEpP3y MIOBOZIOM pacIpaBe O IPAaBHOj IPMPOAY IPUBATHOCTY, OFHOCHO
0 OCHOBaMa J Ha4YMHMMaA OCUTypaBama epuKacHe IIPaBHE 3aLITUTE Of 3/I0yIoTpebe
JIMYHMX NofaTaka rpahana n gpyrux cy6jexkara. O MHOTMX MM Taba HACTA/IMX Ca TI0jaBOM
KOMIIjyTepcke nHQOpMaTIUKe TEXHOJIOTHje, IPaBHA MITakba Koja IpoM3yIase U3 T3B. HAIazia
Ha nipuBaTHOCT (“assult on privacy”), kao v IuTamwa 3amTuTe U 6€36€LHOCTM MOIaTAKa ¥
KOMIIjy Tepy30BaHNM MH(POPMALMOHNM CUCTEMIMa, Ha Ye/ly Cy TOT IPaBHOT 13a30Ba.

! AyTop je mpodecop Ipasror dakynrera Yansepsutera y beorpasy.

2 Vnopenu: Stevan Lili¢, Dragan Prlja, Pravna informatika, Beograd, 2011; Stevan Lili¢, Pravna informatika
- Uvod u primenu informatike u pravu sa posebnim osvrtom na upravno pravo, Beograd, 1991; Stevan Lili¢,
Napad na privatnost - harmonizacija zakonodavstva Srbije o zastiti licnih podataka sa evropskim standardima
(Direktiva 95/46/EZ), Zbornik “Pravni kapaciteti Srbije za Evropske integracije”, knjiga V, Beograd, 2010,
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[InTame 3alITNTe TMYHUX OfjATAKa ICTOBPEMEHO je CJIOXKEHO 1 IPOTUBPEYHO, He CaMO
ycreni Temkoha Koje HacTajy y Besy ¢ KOHCTPYMCambeM jefHe Ipeli3He IpaBHe feuHunmje
IPUBATHOCTY, Beh 1 yciien orpoMHe C/I0>KeHOCTH APYLITBEHOT KMBOTA U IIPABHOT
cucTeMa y caBpeMeHIM YcmoBrMa. Kako ce MCTHUIIANO Y IPBUM 030M/BHIUjUM PafoBMMa
u3 oe obnmacty: “HempujaTHa nCTHHA je Ta 1a MHOTM acIleKT! IIpUMeHe MHPOpMaTIdKe
TEXHOJIOTYje IIPeACTaB/bajy MOTEHIIMjaTHO VIV CTBAPHO yrpoXKaBarbe IIPUBATHOCTI. >

[IpaBO IPMBATHOCTY M 3AIUTHUTA INYHNUX [OJATaKa II0CTaje, TEOPUjCKI U TPAKTUYHO,
CpenuIITe MHTepeCOBarba IPaBHIKA Y 00/IaCTH 3aKOHOAABCTBA, yIpaBe 1 CyficTBa. [IpaBHu
aCIIeKTM IMTama 3alUTHTe [IOfjaTaKa je CYLITHHA T3B. IpaBa MpuBaTHOCTI.! VIaKo je n3pas
“npuBatHOCT’, (“privacy”), Beh croTMHak rogyuHa y mpaBHoM caobpahajy, moce6Ho y
3eM/baMa aHIJIOCAKCOHCKOT IIpaBHOT nofpyyja (unp. CAJl, Benuka bpuranuja), nurame je
“excrmopupano” pa3BojeM MH(pOpMaTIIKe TEXHOJIOTYje U CTBApabeM KOMIIjy Tep130BaHUX
MHGOPMAIMOHNX cucTeMa. VI nmopes OpojHMX IOKyIIaja Ia ce YTBPAU jefUHCTBEHA
fedUHMIMja KOja ce OHOCK Ha IIPAaBO IPUBATHOCTH, CaM II0jaM OCTAO je peaTMBHO
HeoppeheH.

Jenuy op paHujux mepuHMIMjA IpaBa NPUBATHOCTH GOPMY/INCaTIa je aMepudKa
jypucnpyneHIuja Kao “ipaBo jja ce 6yme ocTaB/beH Ha Mupy (right to be left alone). Yecto
ce McTHYeE Jia je, 3ajenHo ¢ npBuM ypebhajuma nndopmartiuke TexHomnoruje (tenepoHoM,
Teserpad)OM UTH.), HacTajla ¥ CaBpeMeHa KOHIIeMIja IpaBa Ha NpUBATHOCT (right to
privacy). OBa KOHIIeIIMja IPMBAaTHOCTM M3HETA je joIl KpajeM 19. Beka, y YyBeHOM
pany “IIpaBo Ha mpuBaTtHOCT amepuukux cyauja C. Bopena u JI. Bpanpejca.” Mebytum,
IIPOTVB OBaKBe “HeraTUBHe JeuHNUIMje” IpaBa IPUBATHOCTH, U3paXKeHe Cy 1 OpojHe I
0301/bHe KpuTHKe: “V IOpeq HensneunBe HeNpeLU3HOCTU 0Be popMyalyje, uMa Heder
3aBOJI/bMBOT y IIOKYIIA]jy ia Ce IIPMBATHOCT M3jeJHA4M C HEY3HEMUPABAIbEM, Tj. C UJEjOM
fia ce Oyzie OCTaB/beH Ha MUPY, OHO IITO (Hu1030(hy Ha3MBajy HETAaTUBHOM CITOOOIOM.
13jemHauaBame OBYX IIOjMOBA je IIOTPELIHO ¥ MO>XKe 13a3Baty 3abmyne.”

CaBpeMeHe MeTofe ofipehnBarba KOHIIENITa IPUBATHOCTI CTaB/bajy HAI/IACaK Ha
T3B. KOHTPO/Ty MHpOpManmja. ¥ TOM CMUCIY, KJbY9HO MUTAIbE jeCTe “KO KOHTPOJIMIIe
nHpopmanyje (HIp. Ha MHTepHeTy).” CMaTpa ce Jja oBaKkBe AedUHUIIVje OArOBapajy
CaBpeMeHMM HO3UTMBHUM APYIITBEHVM U VHAMBUYa/THUM MHTEpaKIjaMa, jep ce He
MO>Ke MCK/BYYUTH PeaTHO “KOMYHUKALMOHO OKpPYXeHe y KOjeM ce YOBEK JAaHAC CTBAPHO
Hasasu. VI3 Tux pasjora, caBpeMeHa IpaBHa TeOpHja IpaBO IPUBATHOCTYU IOCMAaTpa
ca T3B. aKTMBHOT cTaHOBMIITA. [IpefHOCT AeduHMIIMja IPUBATHOCTY KOje Ioj1ase Of
ctp. 23-36; CreBan Jlnmuh, ,,3amrura muaHNX nogaraka y npaBy CpOuje U eBpOICKH cTaHaapan , 300pHUK
“Xapmonmu3zaruja 3akoHoascTa Penyonke Cpouje ca npasom EV”, beorpan, 2010, ctp. 438-452.

3 Arthur R. Miller, The Assault On Privacy - Computers, Data Banks and Dossiers, The University of Michigan
Press, Ann Arbor, 1971. ctp. 4.

* Vnopemu: Ivana Stepanovié, Modern Technology and Challenges to Protection of the Right to Privacy,
Amnanu npaBHoT Qakynret y beorpany, op. 3, 2014.

5> Samuel Warren, Louis Brandais, The Right to Be Left Alone, Harvard Law Review, 1890. (G.L. Simons,
Privacy on the Computer Age, Manchester, 1982, ctp. 14).

¢ Arthur Schafer, Privacy - A Philosophical Overview, in “Aspects of Privacy Law” (edited by Dale Gibson),
Toronto, 1980, ctp. 5-7.

7 VYnopenu: J. Goldsmith, T. Wu, Who Controls the Internet?, Oxford University Press, 2007.
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KOHTpoJIe MH(OpMaluuja jecte y ToMe mTO oMoryhaBajy fja ce jacHO MeHTUPUKYje
MHTepec KOjy je y IUTamy (HIIp. IIpM BpLIEY eIeKTPOHCKOT Hafi3opa 1 mpahema). Y Tom
CMICITY, “TIpaBHY MHTepec” KOjU Ce jaB/ba KOJ IIpaBa MPMBATHOCTY IIPEJICTaB/ba MHTEpPeC
camoozpebuBama concTBeHe KOMyHUKaIMje ca APYIUMa’ 1 OffpakaBa >Ke/by MOjefHIIA 1
rpyIa [ia CaollIlTaBajy nHpopManuje o cebu kako Haby 3a cxogHo 1 koMe Haby 3a cxonHo.®

2. IIpaBHU OKBUP 3aLITHTE NOfaTaKa 0 MMYHOCTN Y CpOuju

Cpb6uja je jemHa of peTKuX 3eMajba Koja cse 1o 2008. rognHe, Huje JoHena Hoceban
3aKOH KOjMM je Ha CMCTeMCKM HauluH IIpaBHO ypebeHa o6nacT 3amTuTe mojaraka o
nmmaHocTu. MehyTtnm, curyanuja Cpbuje y oBoM moreny je “saHmm/bMBa’, MMajyhm y
BUJY fia je GOPMATHO [iBajieceTak rofHa Ha CHa3y 6110 paHuj (jyroc/IOBeHCKM) CaBe3HI
3aKOH O 3aIlTUTH TNYHNUX [IOfjaTaKa, Koju ce, MehyTum, Huje IpUMeHhUBao.

CxymtrHa CaBesHe PerryOmike Jyrocnasuje notBpawia je 1992. rogune Konsennmjy
Casera EBporie 0 3a1tuTy imia y OfHOCY Ha ay TOMaTcKy oOpajy mmuHmx nogaraka (1981)
KOja je TVMMe MOCTaJla CaCTaBHMU Jle0 YHYTpalllber IpaBHOr noperka. Ilomasehn ox Tora,
CaBesHa Peny6mka JyrocimaBuja goHena je 1998. rogyHe 3aKOH O 3aIITUTH IOfiaTaKa O
MYHOCTI KOju je 6mo ycknaben ca HaBeneHnoM Konsenrjom Casera EBporte, anu ca gpyre
crpaHe Huje 610 yckmahen ca JInmpextnBom 95/46/E3 EBponckor mapmamenra u CaBeTa o
3amrtyTy rpal)aHa y Besy ca 00pagioM NofaTaka o MTYHOCTI ¥ O CI0OOTHOM KpeTarby TAKBUX
noparaka 13 1995. rogue. Kao nocenuiia Tora, oBaj 3akoH Beh y TpeHYTKY OHOIIE A Huje
6110 y IIyHOj XapMOHU3aLUj! ca OCTOjehnM eBPOIICKIM CTaHapANMA jep je YI/TaBHOM 6110
OrpaHIYeH Ha MaTepujy 3allTHUTe IIOfjaTaKa O IMTIHOCTH, /U HIje PETY/IICao IPUKYIUbatbe,
o6pany 1 Kopuihere THX OAATaKa, IITO je Tpebaro ga 6yze ypeheno nmoce6HMM 3akoHMMA,
KOju1, MehyTuM, HUKafia HUCY JJOHeTH.

Kao npaBHu cnegbennk Hekafanmme CasesHe Perrybnuke Jyrocnasuje, 1 KacHuje
Ipxasue 3ajenguuie Cp6ouja u Llpua lopa, Cpbuja ce Halta y cutyanuju ga GpopmMaaHo
UMa, a/u Ja GaKTUIKM HeMa, 3aKOH Koju ypehyjy o6/acT 3amrure mojaraka o IMYHOCTI.
OcuM Tora, Kajja Cy IpeHolIeHe HaJIeXKHOCTH CaBe3HUX opraHa Ha oprane Cp6uje, Huje
6uo onpehen opran y Cpbuju koju 61 nmpeyseo HaJJIeXXHOCT 3a cripoBobherse (caBe3HOr)
3aKOHa O 3alUTUTU MOJATAKA O IMYHOCTU U3 1998. ropnHe, Tako [ja ce OBaj 3aKOH y
Cp6buju n Huje npuMemnsao. Ca Ipyre cTpaHe, Kao LITO je UCTAKHYTO, CTAaHJAPAN
cafIp)KaHM y caBe3HOM 3aKOHY O 3aLITUTH ITOfaTaKa o MMYHOCTY U3 1998. ropuHe, HUCY
O afieKkBaTHY fia o6e3befie 3axTeBe Koju Cy npousmnaswim us Iupekruse 95/46/E3,
KojuMa cy adpupmucanu cranfapau EBporicke ynuje y oBoj obmacty (moce6HO cTaHzapan
y Be3U ca OCTBapyBameM epUKaCHOCTU M TPAHCIIAPEHTHOCTU Y 00pajy IMYHUX HOJaTaKa
¥ HafI3opa HaJi 00pajioM OBUX IIOJaTaKa).

Hosu Ycras Cpbuje (2006)'° moce6Ho Harmamasa ja je Cpouja mocsehena
eBPOIICKMM IpUHIMNMMa ¥ BpegHocTuMa (wi. 1). TokoMm mpoljeca eBpONCKNX
uHTerpanuja, Cpobuja je y okrobpy 2008. rogyuse 3axpyunaa Cropasym o crabuimsanyjn

8 J. Goldsmith, T. Wu, op cit. cTp. 9.
® 3aKoH 0 3amTHTH Hojgaraka o muusocty, “Cir. et CPJ” 6p. 24/1998, 26/1998.
10°yeras Peny6mke CpGuje, “Cot. rmacuuk PC”, 6p. 83/2006.
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U IPpUAPYXKUBaky ca EBpOIICKOM yHUjOM, U IOAHENa 3aXTeB 3a WIAHCTBO Yy EY y
meueM6py 2009. rogune. OBaj Criopasym, usmeby octaror, cagpxu u o6aBesy Cpbuje
la XapMOHM3Yje CBOje 3aKOHOJaBCTBO O 3alITUTY IIOfaTaKa O TMYHOCTY ca IpaBoM EY u
IPYTYM peleBaHTHMM eBPOICKIM ¥ MehyHapomHuM cTangapauma (4. 8). Y ToM cMuciy,
Cpb6wuja je cyoueHa ca 3afJaTKOM IIpy>Kamba IeIOTBOPHE 3aLITHTE ITOfaTaKa O IMYHOCTH
Y CKJIafly C IOCTojehyM yCcTaBHMM M 3aKOHCKVMM HOpPMaMa, ca jefiHe, ! peJieBaHTHUM
eBPOIICKUM U MeyHapogHMM cTaHJapAuMa, ca pyre CTpaHe.

YcraB Cpbuje rapaHTyje 3alITUTY IofaTaka o mmyHocTy (Wi 42). [la 6u ce ona
Mor7Ia eprKacHo 06e36emuTH, 611710 je HeOIIXOHO JOHETH ¥ OfrOBapajyhu HOB 3aKOH, KOju
6u y ckmany ca Baxxehnwm crangapauma Esporicke yHnmje, 06e36enmo eduxacHy 3amtuTy
INYHMX TIofjaTaka. Y MelyBpeMeHy, JOHETU Cy HeKU 3aKOHM KOjU CY Y HEIOCPeJHOj
Be3 Ca 3allTITOM IOfjaTaKa O IMYHOCTH (HIIp. 3aKOH O IMYHOj KapTi, 3aKOH O Iy THUM
ucnpasama), Koju, usmelyy ocrasor, npegsubajy kopuirheme T3B. 6uoMeTpUjcKMX IOfaTaKa
O IMYHOCTU Yy HOBYM JOKYMEHTMMA.

Y ob6macTy 3amTHTe MOAATAKA O IMYHOCTY, 3HAYajaH KOPAK YUMIbEH je yCBajameM
3aKOHa 0 3aIUTUTH ITOJATaKa O MMYHOCTH'' y OKTOOpY 2008. roamHe, Koji je CTyImno Ha
cHary janyapa 2009. roguse. OBUM 3aKOHOM ypebyjy ce ycoBu 3a IpuKyImbame 1 06pany
HoflaTaka O JIMYHOCTM, IIpaBa U 3aIlTHUTA IIpaBa ML YMjy Ce HOfALM NPUKYIUbAjy U
o6pabyjy. Mehytum, HajsHauajHMja MHOBALIMja OBOT 3aKOHA ONJIA je YCIIOCTaB/babe
noce6Hor “data protection ombudsman” y Cp6uju (3a 1mTa ce CTpy4Ha jaBHOCT TOKOM
IPeTXOHUX FOfjYHA apryMEeHTOBAHO 3ajarana):'? “ITocoe 3amTnTe NojaTaka o IMYHOCTH
o6aBspa [ToBepeHMK 3a MHGOpPMaIMje Off jaBHOT 3HAYaja 1 3ALITUTY IOJATaKa O IMYHOCTI
(y mameM TekcTy: [loBepeHNK), Kao caMOCTaIaH Ap>KaBHM OPraH, He3aBUCAH Y BPIICHY
cBoje HagexxHocTn. (4. 1, cT. 2).

[Intame xapMoHM3anuje gomahux npomuca y o6/1acTy 3alITUTe MOfATAKa O
nmmaHocTy ca EY cranpapauma moce6Ho je ncrakuyTo y CTpaTeryjyu salTuTe mofgaTaka
o mmaHoctu® Kojy je cpegroM 2010. ropnue ycojuna Braga Cpbuje. Y Crparernju ce,
naMeby ocranor nctuye ja Cpbuju npencToju 3Ha4ajaH 3aiaTak fa ca 06esdehuBamem
OCTBapuBama edUKacHe 3aLITUTe IOfAaTaKa O JIMYHOCTY Ha OCHOBY mocrojeher
YCTaBHOT U 3aKOHCKOT OKBJPa, ICTOBPEMEHO Taj OKBYP M Jja/be pa3Blja U ycarjaliaBa
ca MehyHapomHMM [JOKyMeHTHUMa, IITO IOApasyMeBa fabe yckrahuBamwe momaher
IPaBHOT CMCTEMa 3alITUTE MOfIaTaKa O IMYHOCTH, KAO U JOHOLIEHhe HOBMX IPOINCa y
0BOj ob6mactu. Y Tom cmucny, EBporncka yuuja je y oksupy VITA nporpama sa Cpoujy
¢duHaHCHpaa IpojeKaT NoApIIKe yHanpehema 3aKOHCKUX OKBMpa 3aLITUTE TOJATAKa
o mryHOCTH."* MUHMCTapCcTBO IpaBzie GopMupa pajHy TPYIy ca 3aJaTKOM fia Ce TOKOM
2013. ropmHe 3aKOHCKYM OKBUP 3aLITUTE IOfaTaKa O IMYHOCTM “XapMOHM3alMja ca
npaBHMM TekoBMHama EY”. MebyTum, npsu Haupr HOBOT 3aKoHa IMYHOCTH OUO je

1 3akon 0 3amTHTH MOAaTaka o mruHocTH, “Cil. rmacHuk PC”, 6p. 97/2008, 104/2009.

2 Vnopenu: Stevan Lilié, Data Protection Ombudsman — zastitnik prava gradana i kompjuterizovane upravne
evidencije, Zbornik radova Pravnog fakulteta u Novom Sadu, 6p. 3-4, 1990, ctp. 81-101.

3 Brana Peny6muxe Cpbuje, Cmpameeuja saumume nodamaxa o nuunocmu, beorpas, 16. 08. 2010.
" yropemu: E.Mileti¢, S.Lili¢, Dovydas Vitkauskas, Support of the Office of the Commissioner for Information
of Public Importance and Personal Data Protection Report (No. 2010/231701), September 2010.

108



Cmesan JTunuh - WTHCIIEKIIMJCKA W JIPYTA OBJIAIII'REFbA IIOBEPEHVKA 3A...

ob6jaB/peH Tek Kpajem 2017. ropgune. Op o6jaB/puBama, Hampr je mperpreo o36mmpHe
Kputuke y okupy Cp6uije, a u bpucern je MuHncTapcTBy yKasuBao Ha 6pojHe HeloCTaTKe.
Haxanocr, yTuiiaj Ha MuHuCTapCcTBO 6110 je OrpaHmyeH Tako fa cy ek y rpehem Haupty
yHeTe caMO KO3MeTHM4Ke M3MeHe KOje HUCY CYIITMHCKM YCKIajuie 06/1acT 3aITuTe
IPUBATHOCTM ¥ MOflaTaKa O IMYHOCTY ca mpommcuma EV."

3HavajHe IpoMeHe y 00/1acTy 3aIITHTe II0fjaTaKa O TMYHOCTY HacTaje y Majy 2018.
roAMHe Kaja je y okBupy EBporicke yH1je ycBojena Omura ypef6a o 3alITUTI HOfjaTaka
0 IMYHOCTY, To3Hata kao “TIITP” (General Data Protection Regulation, EU 2016/679).'¢
OBa ypen6a yBea je 6uTHe TpaHCHOPMALINjy Y CXBaTakby 3HAYaja, PyKOBaIby U 3aLITUTU
IoflaTaka o IMYHOCTY Y AUTUTATHOM 100y. OBaj BeoMa 06MMaH IIpaBHY TOKyMeHT (88
CTpaHuIIa) Iponucyje 6pojHe ob6aBese 1 Ly>KHOCTY 3a KOMIIAHNUje Y3 aCTPOHOMCKE Ka3He
(mo 20 MunoHa eBpa mm 4% roguimer o6pTa pupme).

I[Tox yrunajem IITIP-a, pagu ycknahusama ca nmpasom EBporcke yuuje, Cpbuja je
y HoBeMOpy 2018. rofuHe ycBojuIa HOB 3aKOH O 3aIUTUTY ITOIATaKa O IMYHOCTH, ! KOjUM
npuxsata Behuny npuxnumna n crangapga [IIIP-a, ca of1oHNM pOKOM IIpUMeHe Of
9 mecenn. Jako ce HOBOM 3aKOHY O 3aIUITHUTH TTOJATAaKa O TMIHOCTY MOXKE JJOCTA TOTa
3aMepUTH, HeMa CyMIbe Jla ce IbIIMe YBOIM HeYTIOPe1BO BUILY CTaHAP/] 3alITUTe ofjaTaKa
O JINYHOCTIH, Ca jeiHe, ajIi U BULiIe 06aBesa 1 OATOBOPHOCTH 32 CBe Koju 00pabyjy mopatke.

3. 3akoHcku craryc IloBepennka

HoB 3akoH 0 3amTuTy moaTaka o IMYHOCTY Ha BUIe MecCTa AepuHuIIe TUTamba
y Be3u ca craTycoM [loBepeHuKa 3a 3alITUTY IOJATaKa O IMYHOCTH.

Hesasucan u camocmantu opean énacmu. IloBepeHuk 3a mHdopmaryje o jaBHOT
3Hauaja U 3alITUTY OfIaTaKa o MMYHOCTH (Y jabeM TeKcTy: [ToBepeHNK) je He3aByCaH I
CaMOCTa/THM OPTaH BJIACT! YCTAaHOBJ/bEH Ha OCHOBY 3aKOHA, KOjI je HaJlJIeXKaH 3a Ha/[30D
Ha/J| ClipoBohemeM 0BOT 3aKOHA M 00aB/babe IPYTYX IIOCTI0BA IIPOIMCAHNX 3aKOHOM (41
4, Tau. 22).

Haodsopxo meno. Y by 3alITUTe OCHOBHUX IpaBa 1 c1o6osia GM3MYKNUX /ML
y Be3u ca 06pajoMm, nocnose npahema IpyMeHe OBOT 3aKOHA y CK/IaJly ca IPOIMCAaHNM
opranrhewmnma Bpum [ToBepeHrK, Kao He3aBUCaH Ap>KaBHYU opraH. (wi. 73/1).

IIpumena 3axoxa o cnobodHom npucmyny urngopmavyujama oo jasHoz sHauaja. Ha
cepuinte IToBepennka, n36op [loBepennka u sameHnka IloBepeHnka, IpecTaHaK HBIUXOBOT
MaHJIaTa, IOCTYTAK BUXOBOT pa3pellena, BbIX0B II0I0XKaj, CTPYuHY cmyx0y [ToBepeHuka,
Kao 11 Ha QUHaHCHpambe U TTOJHOLIE e M3BEIITaja, IPUMEbYjy ce ofipefi6e 3aKOHa KOjuM
ce ypebyje cnobopan npuctyn nHpopmalujama of jaBHOT 3Ha4aja, ako OBMM 3aKOHOM
HUje fipyrauuje ogpeheno (wr. 73/3).

!5 AK Zunié, GDPR Srbija - Ministarstvo pravde izgubljeno u prevodu? (https://zuniclaw.com/gdpr-srbija/).
16 Uporedi: Andrej Diligenski, Dragan Prlja, Drazen Cerovié¢, GDPR - Pravo zastite podataka, Beograd, 2018.
17 3akon o 3amrTuTH Mofaraka o muHocTH, “Cir. tacauk PC”, 6p. 87/2018.
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4. HaIUIe)KHOCT n MmMocCiaoBmn HOBCPCHI/IKa

Onwima naonexcrnocm Iosepenuxa (1. 77). [loBepeHNK BpIIY CBoja oB/alhema, y
CKJIaJly ca OBYM 3aKOHOM, Ha Tepuropuju Perry6nke Cpouje. [ToBepeHnk Hitje HajIe)XaH
fla BPIIN HaJ30p Hafl 06pajioM Off CTpaHe CY/l0Ba Y BpIIebY HBUXOBUX CY[ICKNUX OBMamhemba.
Ocum Tora, y Bpuiewy cBojux opnaurhema [ToBepenuk nocryna (4. 77/2):

(a) y ckmazy ca 3aKOHOM KOjuM ce ypebyje onuitu ynpaBHY HOCTYIIAK;

(6) cxomHOM ITPUMEHOM 3aKOHA KOjUM ce ypebyje MHCIeKIjcK1 Hafi30p, aKO OBUM

3aKOHOM HUje fipyradnje ogpeheHo.

ITocnosu Iosepenuxa (4. 78). 3aKoH caip>Ku 22 CTaBKe y KOjyIMa Ceé TAKCATUBHO
Habpajajy mocnosu IToBepennka. OBoM npunmmkom heMo ce OrpaHIYNTH Ha ITOC/IOBE KOje
ce IOBOfe Y Be3y ca yIPaBHUM IOCTYIIKOM U MHCIIEKI[VIjCKMM Hafi3opoM: (1) Bpim Hafizop
u 06e36ebyje mprMeHy oBOr 3aKOHa y CK/Iafly ca CBOjuM opyaithewmnma; (6) IOCTyIIA 110
npuTy>x6ama amija Ha Koje ce IofaLy ofHoce, yTBphyje a /i je ZOLUIO 10 HOBpefie OBOT
3aKOHa U 0OaBellTaBa MOJHOCUOLA TIPUTY>KO€e O TOKY ¥ pe3y/lITaTuMa MOCTYIIKA KOju
BOJV Ca OBMM 3aKoHOM; (7) capabyyje ca Hal30pHUM OpraHMMa IPYTUX [ApXKaBa y Be3U
ca 3alITUTOM IOfIaTaKa O JIMYHOCTY, a OCeOHO y pasMeHN MHPOpMaIja 1 Mpy>Kamby
y3ajaMHe IIpaBHe MoMohu; (8) BpILV MHCIEKIMjCKY HA/I30p HaJ| IPYMEHOM OBOT 3aKOHa, Y
CKJIaJly Ca OBMM 3aKOHOM J CXOJTHOM IIPMMEHOM 3aKOHa KOjuM ce ypebyje MHCIeKumjcku
HAaJ30p, ¥ IOJHOCY 3aXTeB 3a OKpeTambe IPEeKPIIjHOT TOCTYIIKA aKO YTBPAM Jia je HOLIIO
710 TIOBPeJie OBOT 3aKOHA, Y CKIaJly ca 3aKOHOM KOjuM ce ypebyjy npexpuaju; (13) Bogu
eBUJICHIjy /IMI]a 33 3alITUTY ITOfaTaKa O IMYHOCTI; (21) BOAM MHTEpHY eBUICHLIN)Y O
HoBpeflaMa OBOT 3aKOHA M MepaMa Koje ce y BpIlieiby MHCIIEKIIMjCKOT HafI30pa ITpey3nMajy;
(22) o6aBmpa u pyre nocnose ofpeheHe 0OBUM 3aKOHOM.

5. Incnexnyjcka n gpyra opnamhema ITopepennka

[Tpema 3aKkoHy 3alITUTYy IoAaTaka O JIMYHOCTH, [loBepeHMKy cy moBepeHa
MHCIIEKIVjCKa ¥ ipyTa oByalnhema.

Iojam u yum uncnexyujckoe Haosopa. Ilpema 3aKOHY O MHCIIEKIIVCKOM HaA30py
(wr. 2):'® VIHCcIeK1ujcky Hafi30p je IOcao Ap)KaBHe YIpaBe 4Mja cafip>KuHa 1 1ojaM Cy
yTBpheHn sakoHOM KojuM ce ypebyje paj gp>kaBHe yrpase, Kora Bpllle OpraHM Ap>KaBHe
yIpaBe, OpraH) ayTOHOMHeE ITOKpajiiHe 1 OPTaHN je[MHNUIA JIOKAJTHe CAMOYIIpaBe, C
IV/bEM Jia Ce IIPEBEHTUBHIM JIeJIOBAKkEM VTN HajlarambeM Mepa 06e36efu 3aKOHUTOCT
u 6e30eTHOCT MOC/IOBaba 1 MOCTYamba HAI3MPAHNUX CybjekaTa U CIpede VIN OTKIIOHEe
IITeTHe TOC/IEAMIe TT0 3aKOHOM I APYIMM IpomrcoM samtihena fo6pa, mpasa i nHTEpece.
JHCTIeKIjCKOM HaA30py ymozo6/baBajy ce Apyru oOMmIy Haji30pa U KOHTPOJIe YMjuM
BpIlIelheM Ce MICIIUTYje MpYMeHa 3aKOHa M APYIMX IPOINCa HeOCPeTHUM YBUIOM Y
IIOCTIOBabe 1 IIOCTYIIalbe HaI3MPAHOT CybjeKTa, KOje BpIlle OpraHi U3 cTaBa 1. OBOT WIaHa
U Ipyru Cy6jeKTH ca jaBHUM OB/IAIINemUMa, Y CKIIafy ca IOCeOHMM 3aKOHOM.

3aKon 0 uHcnexyujckom HA03o0py U 00HOC npema nocebHum 3axonuma (Wi 4/1-4):
CapnprxuHa, rpaHuIle, opyalrhema, mpasa 1 o6aBese IpM BpIIeY MHCIEKIN]CKOT Hai3opa

18 3akoH 0 nHCIEKIMjcKOM Haa30py, “Cir. tnacauk PC”, 6p. 36/2015, 44/2018; 95/2018).
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yTBpheHM cy 0BMM 1 moceOHMM 3aKOHMMA. Y TOCTYIIKY BpIIeHa MHCIEKIM]CKOT Ha/i30pa
MHCIIEKTOP, OXHOCHO JIpyTy oB/IaiheHy Cy>KOeHVK MOCTYIIA CAaI/IaCHO Haue/VMa 1 IIPaBIIiMa
JielOBarba Ap>KaBHe yIIpaBe 1 HadeIMa 1 IPaBIIMa [ie/IoBatba IP)KaBHUX CTy>KOeHMKa,
OJJHOCHO CITy>kO€eHKa ay TOHOMHe [OKpajIfHe U jeMHILIe TOKA/THE CAMOYTIPaBe, Ko I CaIlaCHO
Haue/IMa 1 IIPaBI/IVIMa IIOCTYIIKA KOjiMa je ypeheH onmuity ypaBHu nocrymnak, OBaj 3akoH
HETIOCPEHO ce ITPMMeEbYje Y IIOCTYIIKY MHCIIEKLVjCKOT Ha/I30pa KOjy Bpllle OpraHy Jp>KaBHe
yIpaBe, Kao 11 y IOCTYIIKY MHCIIEeKLIM]CKOT HaJi30pa KOju, Kao IIOBEPEHM 10CA0 Ip)KaBHe
yIIpaBe, Bpllle OpraHy ay TOHOMHMX IIOKpaj/iHa ¥ OpTaHy je[lHNULIA JIOKa/IHe CaMOyIIpaBe. Y
HOCTYIIKY BpIierha MHCIIEKIMCKOT Ha/I30pa, YK/BY4yjyhu U CTy>KOeHY KOHTPOITY KOjy CIIPOBOAM
MHCIIEKIIja pajiy HOTBPJie YCAITIAIIeHOCTH U IIpYMeHe mporica y ofpehenoj obmacty, a koju
IPON3/Ia3y 13 MOCeOHNX 3aKOHa, moTBpheHnx MehyHapomHux yrosopa wm yckaahupama
3akoHomaBcTBa Perry6mke Cpouje ca mpaBHMM TeKoBMHaMa EBporicke yHuje, HeOCpegHO
ce IpMMeY]jy ofpende IIoceOHOT 3aKOHa, ako je y onpebheHoj 06/1acTi MHCIIEKIMCKY HafI30p
TIM 3aKOHOM ypebeH mpykunje.

Y onpen6u wiana 79. ca HacmoBoM “VIHcHekumjcka 1 gpyra onanrhema’, 3aKoH 0
3alITUTY NTOfaTaKa O IMYHOCTY Habpaja BeoMa BeluKu Opoj pasHOBPCHMX ojairhema
I[ToBepeHmka, anmu 1 ofipeiby o TOMe a Cy/, BpLIM KOHTpoy akata [ToBepeHuka.

(a) [ToBepenuk je opnamthen (wi. 79/1) pa:

1) HayI0XM pyKoBaoly 1 o6pahnBady, a mpema IoTpeOu 1 BIUXOBUM IIPEACTaBHNULIVIMA,
fla My IIpy>Ke cBe MH(OpMaIyje Koje 3aTpaXkil y BpILIery CBOjIX OB/IaIlhemna;

2) mpoBepaBa U OlLiekYje IPUMeHyY Ofipefi01 3aKOHa ¥ Ha APYTM HAYMH BPIIY HAA30D
Ha/J 3aIITITOM IIOfjaTaKa O IMYHOCTY KopuirhemeM NHCIIEKIMjCKUX oBamherba;

3) mpoBepaBa UCITYHEHOCT YCI0Ba 3a CepTUPMKALIN]Y;

4) ob6aBemTaBa pykoBaola, ofHOCHO obpahuBaua o moryhum nospegama oBor
3aKOHa;

5) saTpaxku u fobuje off pyKoBaona 1 obpahupada npucTyn cBUM NOJALMMa O
JIMYHOCTH, Kao 11 MHPOpMaIijaMa HeOIIXOHIM 32 BpIlIebe IeroBIX oBalhermna;

6) 3aTpaxu 1 KoOuje MPUCTYI CBUM MPOCTOpUjaMa pyKoBaolia 1 obpahusada,
YK/BY4yjyhyt ¥ IpUCTYII CBUM CPefCTBIMA U OTIPEMIL.

(6) IToBepeHuk je opnmauiheH fa npexgysme KOpeKTuBHe Mepe (W1. 79/2):

1) na ynosopu pykoBaona 1 o6pabuBaya focraB/bambeM MICMEHOT MUIbEba Ja
ce HaMepaBaHUM pafilbaMa 06pajie MOTy IOBPEAUTI Ofpef6e OBOT 3aKOHa;

2) ia M3peKHe OIIOMEHY PYKOBaOILy, OBHOCHO o6pabnBady ako ce 06pamom nospebyjy
ofiperibe OBOT 3aKOHa;

3) ma Ha/mOXM pyKoBaoly 1 o6pabuBady ma mocTyIe 0 3aXTeBY /NIl Ha Koje ce
HOfjallM OJHOCE Y BE3U Ca OCTBApUBabeM HherOBYX IIPaBa, y CK/Ia/ly ca OBUM 3aKOHOM;

4) ma Ha;OXU pykoBaoly 1 obpabhnBauy ma ycknaze pagmwe obpaje ca ogpendama
OBOT 3aKOHa, Ha TAYHO ofpeheHn HaunH n y TayHo ofpehenoM poky;

5) Ia Ha/lIOX1 PyKOBAOL[Y /1a 06aBeCTH JIuiie Ha KOje ce MOfALN O TMYHOCTU OfHOCe
0 TIOBpefy MoAaTaKa O TMYHOCTH;

6) la U3peKHe NPUBPEMEHO WU TPajHO OrpaHMYere BplIema pafme obpane,
yKpyuyjyhu u 3abpany obpape;
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7) Ja HaJIOXKM UCIpaB/balbe, OJHOCHO Opucame MojaTaka O JIMYHOCTY MU
OrpaHMYY BplIeke pafime 00pajie, Kao U [ja HAJIOXKM PYKOBAoILy ja 06aBecTy 0 TOMe
APYTOT PYKOBAoIa, MMIle Ha KOje ce MOflall/i OJHOCE U IIPUMAOLE KOjUMa Cy IOJALM O
TMYHOCTY OTKPUBEHMU U/ IPeHeTH;

8) ma ykmHe cepTUdUKAT WIM fIa HAJIOXKY CepTU(MUKALVOHOM Tely YKUabe
ceprudukara Koju je U3aart, Kao U a HAJIOXKU cepTUUKALIOHOM Tey Aa ofi0uje 13gaBarmbe
cepruduKaTa aKO HUCY VICIYHEHM YCTIOBY 32 HeTOBO U3/IaBambhe;

9) ma u3peKHe HOBYAHY Ka3HY Ha OCHOBY IIPEKPIIAjHOT HA/IOTa aKO je IPUINKOM
MHCIIeKIIVjCKOT Hai3opa YTBpheHo /ia je JOIIIO K0 MpeKpllaja 3a KOju je OBUM 3aKOHOM
IpOINNCaHa HOBYaHA Ka3Ha y PUKCHOM U3HOCY, YMECTO APYTUX Mepa MPONICAHNX OBUM
CTaBOM WMJI Y3 IbUX, 4 Y 3aBUCHOCTY Of] OKOJTHOCTY KOHKPETHOT C/Iy4aja;

10) ma 06ycTaBuU IPEHOC MOAATAKa O IMYHOCTY IIPUMAOLY Y APYTOj AP>KaBU MM
MebyHapopHOj opranusanuju.

() IToBepenux je opmamhen u ga (wr. 79/3):

1) nspabyje crangapaHe yroBopHe Kaysye ;

2) Iaje MUI/bEbe PYKOBAOIMMA Y IIOCTYTIKY IPETXOJHOT IprbaB/baba MALbEHba
[ToBepenuka;

3) maje munuberwe HaponHoj ckynurtuam, Biaagy, [pyrum opraHuMa BIacTyu U
OpraHusanyjaMa, o CONCTBEHO] MHULMjaTVBY V1M Ha BJXOB 3aXTeB, KA0 I jaBHOCTI, O
CBUM IINTambMMa y BE3M Ca 3alITUTOM ITOJaTaKa O TMIHOCTH;

4) perucrpyje 1 06jaB/byje KOIEKC IOCTYIIAba, Ha KOjH je IPETXOHO [JA0 CAaI/IACHOCT;

5) uspaje cepruduxare u Ipomucyje KpUTepujyMe 3a 3flaBambe cepTuduKara;

6) IpOMICYje KpUTepujyMe 3a aKpeguTalu;jy;

7) ogobpaBa yroBopHe onpefde, OfHOCHO ofpen0e Koje ce YHOCe Y CIIOpasyM;

8) omobpasa o6aBe3yjyha mocoBHa npasma.

(n) IloBepennka je opnamheH 3a MoKpeTame APYTUX MOCTymaka (Wi 79/5): Y
BpLIeY cBOjux opnamrhema [ToBepeHNK MoXe fla TIOKpeHe MOCTYMAK Ipef CYAOM WM
OPYTUM OPTaHOM, y CK/Ia/ly ca 3aKOHOM.

(e) IToBepeHMK HUje HaJJIeXaH Jja BPIIM HA/I30p Hafl 0OpajioM Of CTpaHe CyJoBa
y BpllIeY BUXOBUX CYACKUX oBnauthema (wi. 77/3).

6. IIpaBo Ha cyACKy 3amITUTY IPOTUB ofjIyKe IloBepennka

Konmpona axama Iosepernuxa (un. 79/4): Koutpony akara IloBepennka goHeTnx
Ha OCHOBY OBOT YIaHa BPIIY CYJ, Y CK/Iafy ca 3akoHOM. Ty>x6a y ynpaBHOM criopy (4.
83): JIniie Ha Koje ce OAAIV OFHOCE, pyKoBaall, obpahusay, ogHOCHO pyro ¢pusnyuko
MM IPaBHO JIMIe Ha Koje ce ofjHOCK ofiyKa IloBepeHMKa, JoHeTa Y CKIajly Ca OBUM
3aKOHOM, MIMa IIPaBo Jja IPOTUB Te OfIyKe TY>KOOM IIOKpeHe YIIPaBHU CIOP Y POKY Of
30 mana ox gaHa mpujema omryke. [logHolmeme Ty>x0e y yIIpaBHOM CIIOPY He yTuUde Ha
IIpaBo fia ce IOKPEeHY APYTIY MOCTYIY YIpaBHe WIN cyAcke 3amrTute. Ako IloBepeHuk
y POKy off 60 maHa off JaHa NOJHOLIEHha IIPUTY>KOe He IIOCTYNN 110 IPUTY>KOM, Tulie Ha
KOje ce Ioflally OfJHOCE MIMa IIPABO Jja IOKPeHe YIPaBHU CIIOP.
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7. IIpaBo Ha nputyx0y IloBepeHnky

CxopHa mprMeHa 3aKoHa O MHCIIEKIUjCKOM Haasopy (wi. 77/2): Ilpema 3akony o
3aIITUTI IIOIATAKa O IMYHOCTY, 'y BpIIewY cBojux opnamhema [ToBepennk nmocryma (...)
U CXO[JHOM TIPYIMEHOM 3aKOHa KojuM ce ypebyje mHcmexkimjcky Hangsop.”

IIpaso Ha npumyxn6y (4. 82): JIniie Ha Koje ce IOAALM OHOCE MMa IPaBo Ja
nopHece nputyx6y [ToBepeHNKy ako cMaTpa jja je 06pajja oyjataka o0 leroBoj IMYHOCTI
U3BpIIeHa CYIPOTHO ofjpefibaMa OBOT 3aKOHA. Y IOCTYIIKY IO NPUTY>KOM CXOTHO ce
IpUMemYjy Ofipende 3aKoHa KojiM ce ypelyje MHCIIEKIjCKY Haf30P Y ey KOju ce O HOCH
Ha [IOCTyTame 1o IpefcraBkama. [logHomeme npuryx6e [ToBepeHnKy He yTude Ha IpaBo
OBOT JIMIIA Ia TIOKPEHe JIpyre MOCTYIKe yIIpaBHe WM CyfcKe samrTute. [loBepeHuk je
Ily>’KaH Jja HOHOCKOLA IPUTYXOe 06aBecTy O TOKY IIOCTYIIKA KOj) BOAU, Pe3y/lITaTiuMa
IIOCTYIIKA, KA0 1 O IIpaBy JIMIA Jla IOKPeHe CYACKU IOCTYIIaK.

[Ipema 3akoHy 0 MHCIEKIUjcKOM Haazopy (wi. 18/3): [IpencraBke nMMajy fejcTBO
VHULIMjaTVBeE 3a IOKPeTame IOCTYIIKa, a IOFHOCHOLY TUX MHUIMjaTHBa HEMA]jy CBOjCTBO
CTpaHKe y IOCTYIKY KOji ce MO>Ke IIOKPEHYTHU Ha OCHOBY Te MHUIUjaTHBe.

8. HpaBo Ha Jpyre NOCTYIIKE YIIPpAaBHE MM CYJCKE 3alUTUTE

Ilocmynatwe y cknady ca 3akoHom kojum ce ypehyje onuimu ynpasuu nocmynax (4.
77/2): IlpeMa 3akoHy O 3aIITUTH TIOJATAKa O IMYHOCTH, Y BPIIEHY CBOjUX OBnamherma
IToBepeHNK “nocTyma y CKIafy ca 3aKOHOM KOjiM ce ypeDyje omuITy ynpaBHM IOCTyTaK .

ITpema 3akoHy O OmuITeM yIpaBHOM IOCTYNKY (WI. 3):' OBaj 3aKOH IpuUMemyje
Cce Ha IIOCTyIIame Y CBUM yIpaBHUM cTBapuMma. [lojefuHa murama yrpaBHOT IOCTYIIKA
MOTY ITOCeOHMM 3aKOHOM JJa Ce YpeJie CaMo aKo je TO Y II0je[iTHUM yIIPaBHUM 06/1acTiMa
HEOIIXOJHO, aKO je TO Y CaI/TaCHOCTY Ca OCHOBHMM Haue/mnMa ofpeheHrM oB1M 3aKOHOM
U He CMamyje HUBO 3allTHUTe IpaBa U IPaBHUX MHTEpeca CTPaHAKa 3ajeMYeHUX OBUM
3aKOHOM .

I pyru moctymnumy yrpaBHe miu cyzcke 3amTute (wi. 82): [Ipema 3akoH o samruTn
IojjaTaka o JIMYHOCTY: “y IOCTYIKY IO IPUTYXKOU CXOHO Ce IpUMeYjy ofpende
3aKOHa KOjuM ce ypebyje MHCIIEKIIMjCKM HAA30p Y Ae/Ty KOjI Ce OJHOCK Ha IOCTYIabe 10
IpeficTaBKaMa’, IITO 3HAYM Jja ce 3aKOH O OIIIITeM YIIPaBHOM IIOCTYIIKY He TPUMembyje Ha
nocrymnak nputyxo6e ITopepennky. MebytiM, 3akoH 0 3alITUTH IOaTaKa O TMYHOCTI
IpoIICYje ja “TIofHOLIemhe NpUTyX6e IloBepeHNKY He yTude Ha IPaBO OBOT JIMIfA A2
IIOKpeHe JIpyTe IMOCTYIKe yIpaBHe W cyacke 3amrure.” (1. 82/1). To 3Haunm fa ce Ha
“IOCTYIIKe yIIpaBHe 3aLITUTEe IPUMEYjy ofipefi0e 3aKoHa O OIIITEM YIIPaBHOM IHOCTYIIKY.

YrpaBHa 3aITiTa IpeMa 3aKOHY O 3allITUTY IOfaTaKa o TMYHOCTH. [Ipema 3akoHy o
3aIITHTH ITOIaTaKa O IMYHOCTH, MOTY Ce uaeHTIMKoBaTH cefehn MogamureTn “yrpaBHe
3alITuTE” y Be3y ca MOAALIMa O TIMIHOCTHL:

a) 3axTeB 3a OCTBapuBabe IpaBa y Be3u ca 00pajoM IofaTaka O IMIHOCTY (YL
26/1);

19 3akon 0 onmrrem ynpasHoM noctymky, “Cot. miacHuk PC”, 6p. 18/2016, 95/2018 (ayTeHTHUHO TyMauee).
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6) 3axTeB 3a OCTBapyBalbe IPaBa IIOBOJIOM M3BpILIeHOT yBIAa (1. 29, 30, 31, 36, 37);

11) JKanba nmpoTus ofjiyke pykoBaolia KOjoM je ofbujeH nwim ofgbadeH 3axTeB 3a
OCTBapuBalbe IIpaBa y Besy ca 00pajoM, OZHOCHO IOBOJOM 00pajie IofiaTaka O TMIHOCTH;

i) JKanba xaja pykoBaal Hije TOCTYIINO, OFHOCHO HUje HOCTYINO Y L{eJIOCTI
10 3aXTeBY JIMIIA 32 OCTBapUBakbe IIPaBa y Be3u ca 00pajjoM Iofaraka O TUIHOCTHU Y
3aKOHCKOM POKY (4. 38).

YrpaBHa sa1uTrTa IpemMa 3aKOHY O OIIIITeM yIIPaBHOM MOCTYIKY. [Ipema 3akoHy o
OIILITEM yIIPaBHOM ITOCTYIIKY MOTY Ce eHTU(UKOBaTH clefehn MoganureTn “ynpaBHe
3amTuTe” y Be3y Ca MOoAALMa O IMYHOCTH:

a) Mematbe 1 IOHNIITABabe Pellielba ¥ Be3y ca yIPaBHUM COpoM (Wi. 175);

0) I[Tonaspame nocrynka (4. 176-182);

11) [TonnmITaBamwe KOHAYHOT penrerba (Wi 183);

1) Ykupamwe pentema (wi. 184).

8. YmecTo 3aK/pydKa

Ionuwimasaree, ykuoaree Unu mMeroare NPABHOCHANHOZ peuletvd HA NPenopyKy
3awmumnuka epahana. IIpemMa 3akoHy O omuITeM ympaBHOM mocTynky (wi. 185): Ha
npenopyKy 3amtuTHuKa rpabana opraH Moxke, paay ycknahuBama ca 3aKOHOM, HOBUM
pelerheM fla TIOHNIITH, YKIHE MM M3MEHU CBOje IPAaBHOCHAXKHO pelllerbe, aKO CTPAHKA O
4Uj)M je IpaBUMa WM 06aBe3aMa OfTy4eHO, Kao 11 IIPOTHMBHA CTPAHKA, Ha TO IPUCTAHY
u aKo ce TMMe He Bpeba mHTepec Tpeher nuia. Ako opraH He cMarpa fia Tpe6a Jja oCTynu
IO IIperopyIy 3alITUTHMKA rpabaHa, wera ofMax o Tome obaBemrasa. [lonnmTaBame,
YKIJIatbe MV MeBbatbe pellierba Ha IIPelopyKy 3allTUTHIKA rpaf)aHa Hitje OrpaHNYeHO POKOM.

3ammrto camo 3amtutHUK rpabhana. 3YII yBoay HOBO (BaHpeIHO) IPABHO CPELICTBO
“IIOHMIITaBalbe, YKUIAbe WV Mebatbe TPaBHOCHAKHOT pelllerha Ha IPENopYyKy 3alllTUTHIKA
rpabana” (wi. 185). OgMax ce mocTap/ba MUTAlbE 3ALITO je OBO IPABHO CPECTBO CaMO Ha
pacronaramwy 3alITUTHUKY rpabaHa, a He ¥ APYIMM MHCTUTYLMjaMa CUCTeMa KOjuMa Cy
YcTaBOM U 3aKOHOM IIOBepeHa Moce6Ha opramhera y Be3y ca yCTaBHUM QYHKIMjaMa 1
3aIITUTOM JbYAICKUX rpabana (Hnp. Haponna 6aHka, [IpxkaBHa peBM30pCKa MHCTUTYIIN]A,
IToBepennk 3a MH(OpPMaLje Off jABHOT 3HAYaja U 3aIITUTY HOfATaKa O IMYHOCTH, [ToBepeHnk
3a 3aIUTUTY PaBHOIIPABHOCTM, ATeHIIMja 3a 60pOy pOTUB KOPYIILNje U fIp).

Osnamrhema koja cy 3YII-om para 3amtutHuky rpahaHa 1o cagp>XHmM Beoma
nozicehajy Ha paHuja oBaurherma Koja je MIMao jaBHM TY)KIJ/IAll Ha OCHOBY 3aXTeBa 3a 3aILUTUTY
3aKOHUTOCTH KOji je Y MehyBpeMeHy y yIpaBHOM IIOCTYIIKY JieaKTMBUPaH (13 pasiora
Moryhe necrabummsanyje npaBHe curypHocty). IToctasba ce mmTambe KOju je pasJior ITo
HOHNIITaBake, YKUJAhe WU Melbatbe Pellierba Ha IPENopyKy 3alllTUTHIKA rpabhaHa Hitje
OTpaHNYEHO POKOM, JOK Cy Y CBUM OCTa/IMM CTy4YajeBUMa TV pOKOBY ofpehenn.

Pany oTK/Iamama HeKIX Off OBMX HeJJOCTaTaKa HeOIIXOHO je OBY Ofpen0y 3HauajHO
npedopMy/caT! y CMUCTTY fia Ha ofpehenn Hauns Oyay obyxBaheHe cimyHe MHCTUTYLHje,
Ko ¥ /Ia Ce VICHIPAB) HeJOCTATaK Y IOI/IeAy HeOTPaHNIeHOT poka.?

20 Uporedi: Stevan Lili¢, Zakon o opstem upravnom postupku - Anatomija zakonskog projekta, Beograd,
2019, crp. 49-50; 188-189.
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INSPECTION AUTHORITY AND OTHER COMPETENCES OF THE
COMMISSIONER FOR PERSONAL DATA PROTECTION

Summary

The protection of personal data is one of the fastest growing areas of social life and
legal regulation. The subject of personal data protection can be addressed by issues of a
functional nature, such as: limiting the availability of certain types of data (e.g. medical
reports, assessment of ability); the obligation to provide information to non-state entities
(e.g. banks, hospitals) to state bodies and organizations (e.g. the Ministry of Finance, the
National Health Institute, etc.); informing citizens on the data collected about them and
for what purpose, etc. The entry into force of the Law on Personal Data Protection (2019),
among other things, raises the issues of inspection authority and other competences of
the Commissioner for Personal Data Protection in the application of this law. In addition,
legal issues are raised regarding the powers of the Commissioner in the context of the
relationship between the Law on Personal Data Protection, on the one hand, and the Law
on Inspection Supervision, as well as the Law on General Administrative Procedure, on
the other.

Keywords: Privacy. Commissioner for Personal Data Protection. Law on Personal
Data Protection. Law on Inspection Supervision. Law on Administrative Procedure.
Administrative protection.
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Op Credan Auponosuh'

JIMIIE 3A BAIITUTY ITIOJATAKA O TNMYHOCTU Y IPABHOM
CUCTEMY CPBUMJE

Caxerak

Pedopma 3akoHOfaBCTBA y 06/IaCTY 3aLITUTE TTOJATAKA O TNMIHOCTH Y
Penry6muuy Cp6uju goHena je ca co60M U HOBe IIpaBHE MHCTUTYTE. JeflaH of
HOBUX MHCTUTYTA jecTe (YHKIMja JINIIA 3a 3aIITUTY MOfATaKa O TMIHOCTH,
KOja y 3aBMCHOCTH Of cybjekaTa U cuTyanuja y Kojuma ce mpuMerbyje Moxe
IpeficTaB/baTy MOryhHOCT M o6aBesy. Vimajyhu y Busy ga oBaj MHCTUTYT
HJIje II0CTOjao Y PaHujoj peryraTuBy, Kao HU npakcu y Penyomuiu Cpbuju,
OBaj paj] UCINTYje CTAaTyC, yIOry, OB/lallhema, 3alaTKe 1 APyTre eleMeHTe Of
3Hayaja 3a o0aB/batbe QYHKIMje NIl 3 3ALTUTY MOfjaTaKa O IMIHOCTI. Vako
je IpeBacXOIHO ycMepeH Ha IpaBHU cucTeM Perry6mke Cp6uje, arpyMeHTaIja
y pajy ce 3aCHMBA Ha CTABOBMMa Pe/IeBaTHIUX Te/la y 00/1aCcTy 3alITHTe [I0faTaKa
0 IMYHOCTM Ha HUBOY EBpoIcKe yHUje U BeHNX MPOMca, IO y30py Ha Koje
je marpabhena u gomaha perynarusa. Ha ogrosapajyhum mectuma, ayrop je
yka3ao Ha Moryhe HauMHe IpyMeHe HeKajla HelOBO/bHO jaCHUX Ofpenom, Kao 1
IpyMepe U3 CTpaHe CyfiCKe 1 yIIpaBHe Ipakce. [Topen Teopujcke o6paje, ayTop
je TeXMo fa Kpo3 pajj IOMOTHE y IIPaKTUYHOj IpUMeHM ofpenada y Besu ca
JIMILEM 32 3aIUTUTY IOfIaTaKa O IMYHOCTH, KOji MOYKe IIPeNCTaB/baTy 3Ha4ajHO
CPeICTBO y OCTBApUBamby 3aKOHUTOCTY 0Opajie U 3aIlTUTe IPUBATHOCTY JINIIA
41ju ce nopany oopabyjy.

Kmby4yne peun: npuBaTHOCT, IPaBO Ha 3aIUTUTY [IOJATAKA O TMYHOCTH,
HOJALM O IMYHOCTY, JINIiE 33 3AIUTUTY IoflaTaKa.

1. YBogHe HammoMeHe

CrBaparme HOBOT CUCTeMa IIpaBHe 3aIITuTe TofaTaka O MMYHOCTH Y Pemy6mmin
Cpbuju noHerno je ca co60M HI3 HOBUX IIPAaBHUX MHCTUTYTA Y OBOj 00/1acTu. JeaH oOf
Haj3HaYajHMjMX MHCTUTYTA M HOBJMHA KOjUMa Ce IPY>Ka [JoJaTHa 3alUTUTa IIoJal/Ma O
JIMYHOCTH, AN ¥ 3aKOHUTOCTU 06aB/barba IIOCTI0OBA OPTaHM3aIMja jaBHOT U IPUBATHOT
CEKTOpa jecTe JMIle 3a 3aIUTUTY IOoflaTaKa O MMYHOCTU. OBaj MHCTUTYT HUje IOCTO0jao y
IPeTXOJHOM 3aKOHY O 3aIITUTH IOfaTaKa O IMYHOCTH.” M0oXeMO c1060/IHO 3aK/byINTH

! Ayrop je Hayunu capagauk Ha VIHCTUTYTY 3a yropenHo ipaBo y Beorpajy, stefan.andonovic91@gmail.com.
2 3aKOH 0 3aIUTUTY MOJATAKA O TMIHOCTH, ,,CL. rmacHuK PC 6p. 97/2008, 104/2009, 68/2012 1 107/2012.
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Jla je OBaj MHCTUTYT yBefeH y gomahe mpaBo kao mpuMep gobpe Impakce eBpOICKOT
3aKOHOJ]aBCTBA I €BPOIICKe IpaKce.’

HoByM 3akoHOM 0 3amITUTH IOAATaKa O IMYHOCTH,' yBeleHa je MOryhHOCT 3a
pyKoBaolie u obpahuBade ja MMeHyjy T3B. ,,/IuIle 3a 3AIITUTY MTOAaTaka o MMIHOCTH . OBa
MoryhHoCT y ofpehennm curyannjama npepacra y obasesy, o yemy he Helro Buiie peun
OUTH y KacHMjeM ey M3/larama. YOIILITe y3eB, IuIe 3a 3alITUTY HOofjaTaKa O TIMYHOCTH
HOMa)ke y pajiy OpraHm3aliyje VIn ALY KOJ| KOTa je MIMEHOBAHO, y Be3l ca epMKacCHOM
¥ TIPaBM/THOM IIPYIMEHOM OIIITHX IIPAaBHYUX HOPMIU KOje Ce OFHOCE Ha 3aLITUTY ITOfaTaKa
o mryHocTy. OBO JIMIie MMa IIPeBaCXOfHO KOHCY/ITAaTUBHY, efYKaLMOHY U ycMepaBajyhy
¢dyHKUM)y, I1a IBEroBO IMEHOBalbe He ocnobaha ofroBopHoCcTN pyKoBaoua 3a o6pany
noypiaTaka o TIMYHOCTH.

Kao nuue 3a 3amrury nogaraka Moxxke 6utu ogpeheHo uckpyunBo ¢pusmdko
nIie, IITO 3HA4YM Jla IPaBHA JIMLIA He MOTry 6uTy ofpeheHa 3a ob6aB/pame oBe QyHKIje.
3aHMM/BMBO IIUTakbE KOje Ce jaB/ba je [ja IV CTpaHo GU3NIKO e Moxe Aa Oyae ogpeheHo
Kao JINIle 3 3aLITUTY [TOfIaTaKa o IMYHOCTH. Kako Hema IpersHmjix 3aKOHCKIX HOPMU
y Be3) ca KOHKpETHUM IMTameM, CMaTpaMo fa je Moryhe oppenuty u cTpano GpusnIKo
JInIie Kao JMlie 3a 3alITUTY MofjaTaka O IMYHOCTH Ha Teputopuju Permybnuke Cpbuje,
IIOf], YCJIOBOM Jia CY MCIIbeHe ofpenbe 3akoHa O 3aloljbaBamwy cTpaHana.” MoryhHocr
MMIIJIEMEHTAl}je OBOT MHCTUTYTA 3aBYICK Off IPMPOJe IMOC/I0Ba KOjuMa Ce OpraHu3aLyije
6aBe, BIXOBE CTPYKTYpeE I Be/MIUIHE, II0flaTaKa O MMTIHOCTY KOje IIPUKYIUbajy 1 06pabhyjy
U IPYTUX aclleKara MOCoBamba.

2. O6aBe3a IMeHOBaba INa 3a 3alUTUTY IOAATAKa O INYHOCTHI

JMaxo je MMeHOBambe JIMIjA 32 3ALTUTY NOfJaTaKa O IMYHOCTY IPYMapHO IpefBuleHa
kao MoryhHocT, y onpeheHnm cmydajeBrMa MMeHOBambe OBOT /NI IPEICTaB/ba 3aKOHCKY
o6asesy. IIpBo, opranu jaBHe BracT® MMajy o6aBesy MMeHOBamba JINIIA 32 3ALITUTY
noparaka o nmuyHocTi.” IToy opranumMa BracTu Tpeba mofpasymeBaT CBe ip>KaBHE
OpraHe, opraHe TepUTOpUjaHe ayTOHOMUje U jeAMHIIIA IOKa/THe CaMOYIIpaBe, a/li 1 jaBHa
npepnyseha, yctaHoBe 1 [ipyre jaBHe c1y»)0e, 3aTUM OpraHu3anje 1 Apyra IpaBHa WIN
¢usnuka 1A Koja Bplle jaBHa opnainhema.® [lakte, moj opraHuMa BIacTy HOAPa3yMeBajy
ce He CaMO OPTraHM Jp)KaBHe yIpase, Beh U OHM OpraHM Koju IIpefiCTaB/bajy [eo T3B.
Hefp)KaBHe (jaBHe) yIpaBe, KOjuMa yIPaBHY IIOC/IOBY He TIPEJICTAB/bjy OCHOBHY JIeTATHOCT,

3 3a BuIIe O /IVITY 3 3AIITUTY TIOfjATaKa O ITYHOCTH y EBporickoj Yuuju Bup. Paul Lambert, Understanding
the New European Protection Rules, Taylor & Francis group 2018, cTp. 457-467.

4 3aKOH 0 3aIITUTH TTOfIATaKA O TUIHOCTH, ,,C1. rmacHuK PC 6p. 87/2018.
% 3aKoH 0 3aIolIbaBakby CTpaHana, ,Ct. rmacauk PCY 6p. 128/2014, 113/2017, 50/2018, 31/2019.

% O mpuMeHH MpoTIca 0 3aNTHTY MOflaTaKa O MIYHOCTH Y OTHOCY Ha opraHe yrpase Buji. CTedan AoHoBuh,
3awmuma nodamaxa y enexempoHckoj jasHoj ynpasu y Penybnuuu Cpbuju — npasHu acnexmu, JOKTOpCKa
mucepranuja, [IpaBun dakynrer Yuusepaurera y Beorpany, Beorpax 2019.

7 3a Bute 0 06aBe3y MMeHOBaHja y opranuMa yrpase s, Credan Auponosuh, ,,06aBesa nMeHOBakba M1
3a 3aIITUTY [OJaTaKa y opraHuMa ympase‘, Caspemena ynpasa, 6p. 4-5/2019, beorpax 2019, cTp. 48-54.

8y, 4, ct. 1, Tau. 25, 3aK0OHa O 3aIITUTY ITOfATAKA O JIMYHOCTH.
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/Iy Te OC/I0Be 06aB/bajy Ha OCHOBY OfiroBapajyhux jaBHux opamthema.’

JMaxo ce MoTy ofipeu Ty Kao OpraHM BJIACTH, 3a CYZi0Be He BaK 00aBe3a IMEHOBaba
JINIIA 32 3AIITUTY MOZIATAaKa O IMYHOCTH, a/IM CAMO Y OHVMM CUTYaIjaMa Koji ce OfHOCe
Ha obpajly mofaraka y nuby ob6aB/bama IOC/IOBA U3 CyACKe HAIIeXHOCTH. Jlormkom
CTBapy, CMaTpaMo Ja ce o6aBe3a MIMEHOBaba IMIIA 33 3AIUTUTY ITOJATAKA UIIAK OTHOCH
Ha CyJOBe Y IIOITIe[ly BhUXOBUX aIMUHMCTPATUBHMX IIOC/IOBA M 3a/IaTaKa, OHNX KOjU ce
TUYY pajia CyficKe YIIpaBe, KOjii HUCY y HEIIOCPeHO]j Be3N ca CYAMjcKoM (pyHKIujoM, Beh
Cy IIpeBacXOHO a]MUHUCTPATUBHOT KapaKTepa.

ITopen o6aBese 3a opraHe ympase, IIOCTOje jOIII [iBe TPyIle CTy4ajeBa y Kojuma ce
jaB/ba 06aBe3a MMeHOBama NNIIA 32 3AITUTY HofaTaka. OBy coydajeBy npensubern cy
uMajyhu y Buply OCHOBHe JielaTHOCTM pyKoBaolia 1 obpabnpaua.

ITpBo, Kajia ce OCHOBHE JIe/IaTHOCTYM pyKoBaola min obpahusava tuay obpana
HojjaTaka o IMYHOCTH KOje IO CBOjOj IPUPOJM, 00MMY U CBpCH 300T KOje ce IIpUMembYjy,
3axTeBajy peJoBaH U CHCTEMATCKU HaJ/[30p BEIMKOT 6poja /iiila Ha Koje ce MOJaI
oziHOCe. Vako pefoBaH 1 CUCTEMCKY HafI30p BEIMKOT Opoja JILia IIPefiCTaB/bajy IPaBHA
CTaHZIapf, KOjM je yBefieH HOBMM 3aKOHOM O 3aLlITUTY ITOfaTaKa O IMYHOCTH, IIPELI3Huje
ofipehere THX II0jMOBa 3aKOH He CafpKi. Y HelOCTATKY yIpaBHe IIpaKce II0 OBOM IIUTAY,
LIe/IMCXOHO je KOHCYITOBATH eBPOIICKe IIpomyce y 0Boj obmacTy,'” npe ceera OnmTy
ypen6y o samrtuty nogaraka EY (IITIP)," xao ocHOBHU mpomyc y 0Boj 061acTu, 1o
qujeM y30py Cy cTBapaHe gjomahe onpenbe.

OBaj mmpomuc cafip>ku ICTOBETHY Ofpen0y Y Be3! ca PeJOBHUM U CHCTeMaTCKUM
HaJ30pOM, a/IM He CafIpXK! JieTa/bHuje 00pasjioeme 3a TyMademwe 1 mpumeny. Jmak,
nomoh je npy»xwia Pagna rpyna wiana 29, koja je y CMepHuIjaMa o IMIMa 3a 3aIITUTY
HOoJjaTaKa,'? 3ay3e/ia CTAHOBUILTE /1A TIOf [I0jMOM ,,ped08HOCM U Y KOHTEKCTY Hafidopa Tpeba
IIOf;pasyMeBaTy OHaj HaZi30P KOjU je Tpaje KOHTMHYMPAHO MM Ce jaB/ba Y MHTEPBaIMMa
TOKOM ofpeheHOr epuoya iy Koju ce HoHaB/ba y ofipeheHNM BpeMeHCKIM pa3MalyiMa.
Ca ipyre cTpaHe, O] TEpPMUHOM ,,CUCHIEMCKO2 HA030pa“ Tpeba IIPUXBATUTY OHaj HAfI30P
KOjM je yHaIIpeJ TOCTaB/beH, OPTraHM30BaH 1 YCTaHOB/beH IpeMa ofpeheHoj MeTozonoruju,
IIpM 9eMY ce KpO3 Ibera OCTBapyje IUIaH 3a IPUKYIUbakbe MOfjaTaKa O TMYHOCTH, A OCTBapyje
ce Kao fieo mmpe (pagHe UM IIOCTIOBHE) CTpaTeruje.

Kao nmpumep aKTMBHOCTY KOjU IPEJCTaB/bajy pefoBaH U CUCTEMAaTKCU HaJ30p,
Papna rpyna wiana 29 mozpasyMeBa ,,yIpaB/babe TeIEKOMYHMKALMOHNM MpPeXaMa,
IpYy>Kabe TeIeKOMYHMKAL[IOHNX YC/TYTa, IpeycMepaBalbe eIeKTPOHCKe ToIITe (Mej1oBa),

® Bun. Cresan Jlunuh, Ynpasno npaso u Ynpaero npoyectio npaso, lpasuu paxynter YHusepsutera y
beorpapny, beorpap 2013, cTp. 166.

1032 Bume o samTHTH MORAaTaKa O MUYHOCTH Y okBupuMa EY Bup. Sanja Prlja, ,Pravo na zaititu li¢nih
podatakau EU, Strani pravni Zivot 2018/1, beorpag 2018, ctp. 89-97

"' Onmira ypen6a o samruru noparaka EY - Regulation 2016/679 of the European Parliament and of the
Council on the Protection of Natural Persons with Regard to the Processing of Personal Data and on the Free
Movement of such Data, and Repealing Directive 95&46EC (General Data Protection Regulation), od 27.
04 2016, https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0]J:L:2016:119:FULL, 12. nenjem6ap 2018

12 Pajna rpyma wiana 29, Cuepruye o iunuma 3a 3auimumy nodamara, 16/EH, WP 243 rev. 01 o 13.12.2016.
rogi. TexcT CMepHUIIa Ha @HITIECKOM je3MKY JOoCTyIaH je Ha: file:///C:/Users/Win/Downloads/wp243_rev01_
enpdf.pdf, 03.06.2020. rop.
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MapKeTHHIIKe aKTVBHOCTM KOje Ce 3aCHMBAjy Ha IOfallIMa O IMYHOCTH, TpoduIncame
1 60fI0Bambe Y CBPXY IpOLieHe p13KKa (HIIp. 3a CBpXe KpeAUTHOT 60/j0Bama, yTBphrBarme
IIpeMuje OCUTypalba, CIIpedaBarbe IIpeBapa, OTKPMBamba IIpama HOBIA), Ipaheme mokaryje
IyTeM MOOWIHUX aIUIMKalyja, IporpaMM JIOjaTHOCTY; OVMXejBMOPATHO OIIalllaBaibe,
npaheme mogaTaka o KOHAMIVH 1 3 paB/by rpal)aHa mpexo MoO6unHMX ypebaja; TeneBusuje
3aTBOPEHOT Kpyra, nmoBe3aHu ypebaju, HIIp. mamMeTHa Opojua, IaMeTHY ayTOMOOWIN,
kyhHa ayromaTusanuja ntg. "

Jlpyra cutyanyja y K0joj mocToju o6aBe3a MIMEeHOBaba JINIIA 33 3AIITUTY MOfjaTaKa
jaB/ba ce OHJa Kajla ce OCHOBHE aKTMBHOCTY PyKOBaolja mim obpahnsaua tnay obpase
oceOHMX BPCTA MOJATAKA O IMYHOCTH, Kao U ITOJATaKa O MMYHOCTH KOje ce OffHOCe Ha
KpMBIYHe IIpecyie M KaKIbJBa [iefla, /i y BenukoM obumy.'* Iloce6He BpcTe moaTaka o
NMYHOCTY TUYY Ce IIOJlaTaKa O PACHOM M/IY €eTHUYKOM IOPEKITY, TOTUTUYKOM MUILIBEHY,
BepCKOM W puno30(CKOM yBeperby WIN WIAHCTBY Y CMHAMKATY, TeHETCKUX IIOfjaTaKa,
OMOMeTpPUjCKUX IOfaTakKa, IOaTaKa O 3[IPABCTBEHOM CTakby WIM CEKCYaTHOM XXMBOTY
" opujeHTanyjn.

Ykonuko pykoBayar wiv o6pabuad Koju nMajy cBOjCcTBO IIPaBHOT JINIIA, He Ofipesie
JnIe 3a 3alITUTY IOfaTaKa O IMYHOCTI, IIPU YeMy Cy MMalu TakBy ob6aBe3y, MOTY ce
Ka3HUTY HOBYAHOM KasHOM y uaHocy of 50.000 go 2.000.000 gunapa, 6ynyhu fa Ha Taj
Ha4MH 4YMHe npekpiuaj. Ca apyre cTpaHe, YKOIMKO UCTU PYKOBAOILM He 06jaBe KOHTAKT
HOfjaTKe IMI[A 3a 3aLITUTY II0faTaka U He focTase ux [loBepeHMKy, MOry OUTI KaXKibeH!I
y usHocy ox 100.000 gunapa. Y cutyanuju ga pykosaal 1 obpahusad o6asspajy cBoje
flemaTHOCTY y hopMM Ipefy3eTHUKA, 3anpeheHa HoBYaHa Ka3Ha Kpehe ce y usHocy of
20.000 mo 500.000 guHapa, a Kaja je ped 0 PU3MYKUM IUIYIMA, OFHOCHO OJTOBOPHUM
MUIVIMA y IIPaBHOM JINITY, JP>KaBHOM OpraHy, OpraHy TepuTOpHjajHe ayTOHOMUje U
jeAVIHUIIV JIOKa/THe CaMOYIIpaBe MU IpefCTaBHUIITBY pacloH Moryhe ka3He MI3HOCH Off
5.000 go 150.000 guHapa.'t

3. »,3ajeqHNYKO MHIle 32 3AMTUTY MOJATAKA O MMIHOCTH

Y umpy ocTBapuBama e(PUKACHOCTY U KBa/JINUTETa paja, BUIIe pyKOBajgaLa u
obpabnBaua Moxxe OfipeiUTH jeSHO (3ajeTHIYKO) IMIe 3a 3aLITUTY HOAATAKA O IMYHOCTI.
JenuHM YCIOB 3a IMEHOBabe 3ajeIHIYKOT /INLIA jeCTe BberoBa JOCTYIIHOCT CBYM YWIAHOBMMA
rpyme cy6jexkara Koju ra uMeHyjy. [Ipminkom MMeHOBamba 3ajeHIYIKOT /IN1IA 38 3ALITUTY
HofaTaka, OpraHusanyje Tpe6a a ysmy y 003up OpraHu3alyioHy CTPYKTYPY U BeTUYMHY
cBux oprasa rpymne.”” To 3Haun fa he kafgpoBcky Mame opraHusanuje Mohnu ga MMeHyjy
3aje[lHIYKO JIMIie 3a 3aLITUTY ITOJATaKa, JOK Opranusaije ca Behum 6pojeM 3anocineHnx,
Kao 11 OHe ca MamuM OpojeM 3aIl0C/IeHNX, amu BehoM KoMM4nHOM 1ojaTaka koje oopabyjy,

13 Papna rpyma wiaHa 29, CmepHule o uyuma 3a 3aumumy nodamaxa, ctp. 9.
4y, 56, CT. 2, 3aKOHa O 3alITUTH IIOfAaTaKa O TMIHOCTI.
15 Byg. wi. 18, 3aKk0oHa 0 3alITUTH OJATAKA O JIMYHOCTHL.
16 By, wi. 95, 3aKoHa O 3aLITHTH TOHATAKA O INMYHOCTIL.

1741, 56, cr. 6, 3aKOHa 0 3aITUTH rnojiaTaka o JIMYHOCTH.
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MOpajy MMaTy 3ace0HO /INLie 3aTy)KeHO 3a 3aITUTY ITOffaTaKa o maHoCTH. OpraHn3alyoHa
CTPYKTYpa U Be/IMYMHA OpraHa IIpefCTaB/bajy IpaBHe CTaHap/e Koju Tpeba TyMaunTu
Y CKJIaZly ca YMEbeHNIIaMa CBAKOT MOjefITHAYHOT CITy4aja.

Takobe, 3aKoHOM 0 3aIITUTK HOAATAKA O IMYHOCTH je OCTaB/beHa je MoryhHocT
fia ce U MOCeOHMM IIPOINCKMA, TIPeL3HNje 3aKOHMMA, IIpeABIUAN 0b6aBesa MOjelNHMIX
OpraHa yIy opraHm3anyja aa ogpese e 3a 3aIITUTY IIOfaTaKa O IMIHOCTI. Y TPEHYTKY
u3pajie OBOT CTpaKuBamwa y jomaheM IpaBHOM cucTeMy Huje IpoHaleH moce6aH 3aKoH
KOjU CaZip>K! TaKBY 0baBe3y.

4. CraTyc mnia 3a 3allITUTY IOJATAKa O IMIHOCTH

[Ipunukom oppehuBama nuna 3a 3alITUTY IOAATaKa O IMYHOCTHU, PYKOBAIall I
obpabusad Tpeba a 06paTe Ay Ha INYHE, TPOQeCcUOHATHE U CTPYYHe KBaMpuKanyje
nuia Koje he o6as/paTy 0By cienn¢uyny yiory.' ViMeHOBaHO nIie 3a 3alUTUTY HOAATAaKa
MOpa II0Cef0BaT II0CeOHO CTPYIHO 3HakbE, aJIN Y UCKYCTBO Y 00/IACTH 3aIUTHTE II0JATAKa,
KOje ce OIHOCH Ha IpaBHe, TeXHIUYKe 1 MHOPMAI[IOHEe e/IeMeHTe.

Y Besu ca IojMoM ,,CTPYYHOCTH  ckpeheMo makmy Ha ctaB PagHe rpyne 29
KOja HaBOJY Ja ,,CTPYYHO 3Halbe Hije CTporo oapeheHo, anmu ga Mopa 6UTH cpasMepHO
0CEeT/bUBOCTI, KOMIUIGKCHOCTY 1 KOJIMYVHM IIOflaTaka Koju ce obpabyyjy, omHOCHO ako
ce obpabyje Beha KomrurMHa oceT/bUBMX MOfATAKA O TMYHOCTH, OHJIA Ce TIOfIpasyMeBa
fla MIe 3afy>KeHO 3a 3alITUTY IMYHMX IIofjaTaka Mopa uMaTu Behyu HUBO CTpy4YHOTr
3Hama"."” [Jakste, nop cTpy4Hourhy ce moppasyMeBa I1ocefjoBambe KOHKPETHUX IPABHUX U
OpraHM3aIMIOHNX 3HaMa y IOMEeHY HAI[IOHATHUX VI €BPOIICKVX ITPOIINCA, Kao M CTPYUHe,
yIIpaBHe M CyfICKe ITpaKce KOja ce OfHOCK Ha 3aIUTUTY ITO0JaTaKa O TMIHOCTI.

[IpaBHM OCHOB IO KOjeM /IMIle 3a 3alUTUTY IOAATaKa O IMYHOCTU 06aB/ba CBOje
aKTUBHOCT jecTe yTOBOP MM OfyTyKa pyKoBofeher /imiia y okB1py opranmsanuje. YroBop
ca OBVIM JIMLieM, IO CBOjOj IIPUPOAM, MO>Ke OUTHU YTOBOP O PafLy, yTOBOP O fie/Ty W/IM yTOBOP
0 06aB/pary NPUBPEMEHNX I TOBpeMeHNX IocnoBa.”’ PykoBaonyuma un obpahusaunma
je ocTaB/beHa cmobopia fa camu npoHal)y HajaflekBaTHMjU OOMMK capajibe ca JINIeM 3a
3amTuTy nogaraka. Ommykom pykosopeher miia npenusupa ce koje e ce ogpebyje
3a PyHKLHjY, Koje aKTMBHOCTM he OHO 06aB/batTy, IO3NUIIMja INIIA, CPEACTBA KOja My Ce
CTaB/bajy Ha pacIoaramwy, UTj,.

Kapa je peu o mpaBHuM nuIuMa ¥ OpraHMMa jaBHe BJIACTH, JIAIIE 3a 3AIUTUTY
nojiataka Mo>ke OMTH HEKO Off 3aII0CTIEHNX Y OKBUPY opraHusanuje. Takobe, 3a oBy ymory
MO>Ke OMTV aHTQ)KOBAHO 1 JINIIe M3BaH OpraHM3aluoHe cTpykrype. Vimajyhn y Buny ma
3aKOH 0 3aIUTUTY IOfaTaKa O IMYHOCTY HAaBOJM JIa OBO JIMIIe MO>Ke OMTH 3aII0CTIEHO KO

18 Danilo Krivokapi¢, Jelena Adamovié, Dunja Tasi¢, Andrej Petrovski, Petar Kalezi¢, Dorde Krivokapi¢, Vodi¢
kroz Zakon o zastiti podataka o licnosti i GDPR - tumacenje novog pravnog okvira, Misija OEBS i SHARE
fondacija, Beograd 2019, ctp. 58

19 Panna rpyma wrana 29, Cuepruue o uyuma 3a sawmunty nodamaxa, crp. 11,
2 Andrej Diligenski, Dragan Prlja, Drazen Cerovi¢, Pravo zastite podataka - GDPR, Institut za uporedno
pravo, Beograd 2018, ctp. 197.
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pykoBaolja my obpabhuBada nmy Moxxe 06aB/baTH IOCTIOBE HA OCHOBY yrOBOpPa,”! cCMaTpaMo
fia je OfI Be/IMKOT 3HAYaja 3a pajj OBO JIMIIA []a Y)KVMBA HAKHAJY 3a 06aB/bame QyHKIje.

Haume, yroBop ca nuiieM 3a 3alITUTY ITOlaTaKa MOpa OUTH JBOCTPAHO TepeTaH,
IITO TTIOAipa3yMeBa 1 HAKHAJly 3a paji Koja ce pas3/mKyje y 3aBUCHOCTH Off popMe yroBopa.
Yak 1 yKOIMKO je JIvLie 3a 3alITUTY MOfjaTaKa 3aIloC/IeHO KOJl pyKoBaolja iy obpahupaua,
OHO MMEHOBamweM Ha Ty QYHKUM)jy Bo61ja HOBe pajiHe 3ajaTke U obaBe3e, IIa CaMUM
TUM CTUYe IPaBo U Ha noBehamwe 3apajie win APyrux MpUXofia Off BEHOr 06aB/bamba.
HeucnnahusameM onrosapajyhe HakHazie secTuMynniie ce 06aB/bambe 3HaYajHE yIOre
IIa Ha Taj HAuMH MOXKe ohM U [J0 HeloLITOBamka pas3jora 300r KOjux je OHa yBefieHa y
fpoMahy IIpaBHY CUCTEM.

Kapa onperne nuiie 3afiy>keHo 3a 3alITUTY NOAATaKa, pyKoBaal 1 obpahusad nMajy
AY>KHOCT J]a y4MHe KOHTAKT IIOJaTKe ¥ MMe JIMIA jaBHO focTynHuM. Haumn usspiuema
OBe 3aKOHCKe 00aBe3e HIje IPOIINCaH, /i CMaTpaMo Ja ce TakBa oOaBe3a M3BpIIaBa
o6jaB/p1BarbeM Ha MHTEPHET CTPAHNIIM OpraHKU3alyje, Kao 1 Ha OIVIACHO]j TaO/IN, YKOIIVKO
je mocenyjy, mrro he omoryhnty cBa sanHTepecoBaHa NI /ja ce yIo3Hajy ca NieHTUTeTOM
JINIIA 33 3aIITUTY MOflaTaKa O IMYHOCTY, 6ymyhu 1a ce OBOM /uITy MOTy 0OpaTUTH y Be3U
ca CBMM INUTambMUMa Koja ce TUYY HhUXOBUX I0flaTaKa O IMYHOCTH.

ITomenyTe nmopaTke pykoBanai u obpahusad gocrasspajy u [losepennxy. [Togatke o
JINIY 33 3aIITUTY IOfjaTaka pyKoBasall, OffHOCHO 0OpahyBad MOry JOCTaBUTH y MCAHOM
00/IMKY, HEIIOCPEIHO, Iy TeM IOIITe WM Ha OCeOHY eeKTPOHCKY anpecy IloBepennka
KOja ce OJIHOCHK Ha OBY BPCTY obaBelTema.”” ObaBemTaBameM [loBepeHnKa cTBapajy ce
mpepycioBu 3a popMuparme eBufieHInje Kojy Boau [ToBepeHNK o muimMa 3a 3alITUTY
noparaka. Y Ty cBpxy IloBepennk je moHeo IlpaBunHuk o obpaciy u HaunmHy Bobema
€BUJIEHLIMj€e JIMLA 32 3alITUTY IOJATaKa O JIMYHOCTY, KOjOM C€ YBOJM jefMHCTBEHA
€/IeKTPOHCKA eBMUEHIIMja O JIUIVMA 3a 3aIUTUTY IOfjaTaka U yTBphyje Ha4MH HWeHOoTr
Bobema. Y 0B0j 6a3u Bojie ce OAAIN O IMEHY M ITPe3VMeHY JIMLIA 3a 3alITUTY IOJaTaKa,
IofjalyiMa 3a KOHTaKT ca TUM JIMIEM U NTOflalliMa O MMEHMMa ¥ KOHTaKTIMa PyKOBaolla
u obpabusava nmoparaka. ITox KOHTaKT NofanMMa IMoAgpasyMeBa ce eIeKTPOHCKa ajjpeca
n pusmuKa ajgpeca, €eBEHTYaTHO y3 6poj mocmoBHOT MOOMIHOT Tenedona. KoHTakT
HOJALMIMA Ce OCTBApyje IPUHIUII TPAHCIIAPEHTHOCTI, YMMe Ce 3aiiHTepecoBaHy rpahann
U yZpy>Kema MOTY JIaKIlle 0OpaTUTI JIMIY 3a 3allTUTY ITOAaTaKa.

5. IlocnoBu JINIA 3a 3AUTUTY NMOAATAKA O TMYHOCTHU

ITocnoBu nMMIa 3a 3aIUTUTY MOATaKa CacToje Ce Off HeKONMMKO 3aKOHOM, ajIi
U TIOfI3aKOHCKMM aKTVMa MM yroBopuma, npensuhennx ob6asesa 3a usppinora.>
MoskeMO OfpefuTH YeTUPU OCHOBHE 00aBe3e Koje Cy y HaJ/IeXKHOCTH JIMIIA 3a 3aLUTUTY
HofiaTaka o JIMYHOCTU. VIcTudueMo fa je ped o ,HajMamuM obaBe3aMa’, ITO 3HAYM fia

2141, 66, cT. 9, 3aKOHA O 3AIUTUTH rnmojilaTaka o JIMYHOCTH.

224y, 4, IlpasuiHmka o 06pacily 1 HauuHy Boherba eBMIeHINje /NI 3a 3aIITUTY MOfaTaka O IMIHOCTH,
,Ci. rmacauk PC 6p. 40/2019.

2 Danilo Krivokapi¢ et. al., Vodi¢ kroz Zakon o zastiti podataka o li¢nosti i GDPR - tumacenje novog pravinog
okvira, Misija OEBS i SHARE fondacija, Beograd, 2019, ctp. 58.
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je ocTaB/beHa MOTYhHOCT pykoBaolMa, OZHOCHO obpabuBaunMa jja fofaTHo ypene u
JIOITyHe CIIVICAK IT0C/IOBa ¥ 06aBe3a OBOT JIMI[A, IITO Ce MOXKE YIMHUTI MHTEPHUM aKTVMa
opraHm3salyje, MOA3aKOHCKUM aKTMMa OpraHa BlacTy (IPaBUTHUKOM) WIM YTOBOPOM
KOjUM Ce KOHKPETU3Y]jy IIOCTIOBU I 3ay>Kerba OBOT JIMIA.

JMaxo je y mpakci 4ecT CIy4aj Aa Iuiie 3a 3alITUTY ITOfaTaKa O IMYHOCTI 006aB/ba I
IpyTe I0C/IOBe, 300T e(pMKACHOCTY 1 KBaJIUTETa pajja CMaTpaMo fia 611 0BO jiuiie Tpebano
fia 06aB/ba caMo IOCIOBE Y Be3! ca OBOM (PyHKINjOM, Kao I [pyre IIOC/IOBe Y B3l ca
3aIITUTOM IIOfaTaka, Oyayhu na je oBa o6macT cama 1o ce6u JOCTa KOMIUIMKOBAHA U
MMpoKa. 3aKOH O 3aIITUTH IOfaTaKa O IMYHOCTY UIIAK HABOAY Jja OBO JINIle MOXe fia
o6aBsba Ipyre IOCIOBe, TP YeMy Cy pykoBasal v obpahusad my>xHu na obesbene
Jla U3BpIIaBabe IPYIMX IOC/IOBA ¥ 0OaBesa He [JOBeJe /NIle 3a 3aIITUTY MOfjaTaka O
JIMYHOCTHU y CYKO6 mHTepeca.”

Kapa je ped o ,HajMamuM 3aKOHCKMM obaBe3aMa“ JMIja 3a 3aIUTUTY MOAATAKa,
Ha IIPBOM MeCTY UCTHYeMO 06aBe3y MHPOpMICama U jaBalkba MUIIbEHha PYKOBAOLLY,
obpabuBavy 1 cBUM 3aII0C/IeHNIMA O BIUXOBIM 3aKOHCKMM obOaBe3aMa y Be3) IojarMa
O TMYHOCTHY U BbJXOBOM 3aIITUTOM. TO 3HAUM Jja /IM1je 3a 3aIITUTY OfjaTaKa O IMYHOCTHI
Mopa Jia yII03Ha CBe 3aIl0C/IeHe KOjit 00aB/bajy IOCTIOBe IPUKYIUbatba 11 00pajie mojaraka
rpabana, o 3Hauajy 1 moce6HOCTMMA TaKBUX 00pasia, Kao 1 0 obaBe3ama Koje OHM Majy
IPYIMKOM JI0/1ACKa Y KOHTAKT Ca TAKBUM ITOfALINIMA.

JInue 3a 3aITUTY mofiaTaka Tpeba Ja ykasyje Ha 06aBe3HOCT IpubaB/bamba
CaIJIaCHOCTM U IIPy>Katba 0OaBellITeba /NI Ha Koje ce oAl OffHOCe, Ha ITpaBa rpabana,
obaBese jocTaB/batba nHpopmarja [ToBepennky u Tome cnnaso. Takobe, nutie 3agysxkeHo
3a 3alTUTY NOfjaTaKa ¥IMa 00aBesy laBara MULIbelba O 3aKOHUTOCTY KOHKPETHNX 00paja
¥ laBarba CMEpHNIIA 3a ycKaabuBare ca 3aKOHCKMM 0baBesama.

IIpaherbe mpuMeHe 3aKOHCKIX HOPMI I PYTYX IPOIINCA, KA0 U yIIPAaBHE I CYCKe
IpaKce, y Be3y ca 00pajjoM U 3aLITUTOM IIOfIaTaKa IpefCTaB/baHy JPYTy OCHOBHY 00aBesy
/LA 32 3AIITUTY MOAATaKa O IMYHOCTI. Y Be3M ca IOMEHYTOM 06aBe30M je 1 JY>KHOCT OBOT
JINIIA fIa Ce CTapa O PasBOjy CBECTH 3aIIOC/IEHNX O YI03M ¥ 3HauY4ajy ITOfaTaKa O TMIHOCTI.
Y3 T0, OBO /MIje Tpeba [a moMake 3allOC/ICHNMA Y eyKaTBHOM ¥ PO eCHOHATHOM
ycaBpiaBamy y oBuM obmactuma. To ce UmMHM caBeTMMa U IpelOpyKaMa y Besu ca
JIUTePaTypPOM ¥ HOBOM IIPAKCOM Y Be3l Ca 3aLITHUTOM IIOfjaTaKa.

Tpeha ocHoBHa o6aBe3a jaB/pa ce y cuTyaumjama Kaja nocroju sehm cremen
BepoBaTHOhe J1a mojefyiHa 06paja MOYKe TOBECTH IO I10javyaHOT PU3MKa 110 IIpaBa, MHTepece
u cnobope GU3MUKMX MMIA, @ TOCeOHO YKOMMKO ce mopary obpabyjy momohy HOBuX
MH(POPMAIVIOHO-KOMYHMKALMOHUX TeXHomoruja. Taja, nmuiie 3agyXeHo 3a 3alITUTY
nozaTaka uMa o6aBe3y JaBama MUIIbEHa O IMPOLEHN YTHUIaja 0Opaje Ha 3alITUTY
HOfjaTaKa O IMIHOCTIL.

ITpoueHa yTumaja obpase Mopa ce M3BPIIUTH y CIy4ajy CUCTEMAaTCKe U
ayTOMaTN30BaHe 00paje IofaTaka o IMYHOCTH KOja YK/bydyje U Ipopuncarmbe, y CIydajy
JIOHOIIIeba OfIIYKe Off 3Havaja 3a juile 4nju ce mopany obpabyjy, obpazse moce6Hux
KaTeropyja mogaTaka o IMYHOCTI Y BEIVIKOM 00MMY, Tie CIa/iajy U IOJALM O KpUBUYHUM
Ipecygama ¥ KpUBIYHMM JIeIMIMa, Kao U CUCTeMAaTCKOT Hafi30pa Hajl jABHO HOCTYITHIM

24y, 57, ct. 8, 3aKOHa O 3aIITUTH IOJaTaKa O IMIHOCTIL.
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HOBPIIMHAMA Y BelnKoj Mepu.” Ilopen faBama MUIIIbeba O IPOLIEeHN yTHIaja oOpajie Ha
3aIITUTY MOfIaTaKa, IMIIe 3 3AIITHUTY ITOfaTaKa MMa ¥ Jy>KHOCT Ipaherma ocTynama 1no
TaKBOj poleHn. OBy o6aBesy juIie 3ay>KeHO 3a 3alITUTY ITOflaTaka 00aB/ba ICK/bYIIBO
10 3aXTeBYy pyKoBaolja uin obpahusaya.

YeTBpTa 3aKOHCKA JY>KHOCT OJHOCH Ce Ha capafimy ca [loBepennkom. JInme 3a
3amTuTy noparaka capabyje ca IloBepeHNKOM Tako LITO ce caBeTyje ca ’beroBOM CITyKO0M
y Bes) ca MUTambMMa Off 3Hauaja 3a 3alTuTy noparaka. OBa obasesa je moceOHO 3HaYajHA
Koy 00aBeIITaBama I 3aXTeBa 3a IPETXONHO Mullberbe [loBepeHnKy y Be3u ca obpaama
KOje CTBapajy BMCOK CTeIleH pM3MKa I10 IIpaBa 1 c11060/e InIia uuju ce mopgany obpabyjy.
Hakste, Mo>xemo pehu a /Iie 3a 3aIITUTY NOfjaTaKa IpefiCTaB/ba U peepeHTHY KOHTaKT
oco0y y ogHOCuMa n3Mehy pykosaona, oopabuaua u [loBepennxka.

6. HCOIIXOJJ,'HI/I yciosu 3a obaB/pame yaore nuna 3a 3allTUTY MoJaTaka

JenmaH off OCHOBHUIX ITPeyC/IOBa 3a aleKBaTHO 00aB/barbe II0C/I0BA JINLA 33 [y )KEHOT
3a 3aILITUTY IIOJaTaKa jecTe Aa Oye yIO3HATO ca CBUM obOpajjama, efleMeHTMa obpajie
U IojalMMa Koje opraHmusanuja obpabyje.® YnosnaBamwe u omoryhaBame npucrymna
06e36ehyjy pykoBanan n obpahusay. OHM nMajy Iy>KHOCT Ja yIIO3HAjy /IMLe ca CBUM
HOC/IOBUMA M MOCTYIIVIMA IPUKYIUbaba U 00pajie MofjaTaka Koju ce BpIle Y OKBUPY
opranusanuje. OHU Cy [yXXHM [ja TO y4uHe 671arOBpeMeHO, yOp30 HaKOH CTyIamba /NI
Ha CBOjy QYHKIH]Y.

OcHOBHU YC/I0BU 3a 06aB/parbe OBe yjIore T4y ce o6e3behnBarma HeONXOTHNX
CpeficTaBa 3a paji, KAKO MaTepyjaTHNUX, TAKO ¥ OPraHM3aLMOHMX, Kao ¥ Ha oMoryhaBame
npucTyna 6azama rojaTaka u Mojalyma o IMYHOCTY, OFTHOCHO JJOKYMEHTALIUjU Y KOjOj
ce OHU Hajase.

Jla/be, HEOIIXOIHO je KpeupaTy CTaOM/IHY M He3aBMCHY HO3MIIMjy OBOT JIMLA Y
OKBMpMMa YHyTpalllthe CTPYKType. JINiie 3ay>keHO 3a 3aLITUTY MOfjaTaKa MOpa MMaTu
caMoOCTazaH CTaTyC Koju My omoryhasa Bplilerbe [TOCTIOBA U3 HeroBe HaJIeXKHOCTH.
CaMocTaaH CTaTyc NoApasyMeBa He3aBIICHO 00aB/batbe I0CTI0BA, CAMOCTATHY KOHTOPOITY
IIOCTYIIaKa J Pajibyl 3aII0C/IEHMX Y Be3M Ca MOfjalliMa M IOCTYIIakhe 110 CTPYYHOM 3HabY
U YBepemwY, OHOCHO y CK/Ia[ly Ca IPaBMIMMa CTPyKe. Y KOpeTalyju ca caMocTaHouhy
JINIIA 32 3aIITHUTY ITOfaTaKa O IMIHOCTY CTOju 1 obaBe3a pykosaowa i1 obpahnava ja He
CMejy AUCLVIUIMHCKY Ka)XKIbaBaTy OBO JILIE MV PACKMHYTH Ca BJM Capajiby UCK/bYINBO
360r M3BpIIIeha HErOBIUX 3aKOHCKUX 0baBesa.

JIuie 3a 3aIITUTY MOflaTaKa O TMYHOCTY Tpeba [a MMa caMo jeHO HeIoCPefHO
HazipeheHo /Ie - pyKoBOAMOLIA LIeTIOKYITHE OpraHu3alje (AMpeKTopa) N pyKoBOAMOLA
ozpeheHor cekTOpa y OKBUPY OpraHusanuje (pumepa paay, U3BPIIHY AMPEKTOP WIN
meda ofie/bera 3a JbyACKe pecypce). Pany aflekBaTHOT U KBaIMTETHOT MCITyHaBamba
obaBesa 1A 3a/1y)KEHOT 3a 3aIITUTY ITOfaTaKa, PyKoBajall, OfTHOCHO obpahnBay Tpeda
ia My oMoryhe ,,y4ecTBOBarbe Ha CaCTaHIIMMA BUILIET U CPefibeT MEHAIMEHTa, TPUCY THOCT

% Bup. 4. 54, cT. 4, 3aKOHa 0 3aIITUTHK ITOfATaKa O TMIHOCTH

2% Yrop. Andrej Diligenski, Dragan Prlja, Drazen Cerovié, Pravo zastite podataka - GDPR, Institut za uporedno
pravo, Beograd, 2018, ctp. 198.
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KOJI MOHOLIEHa OJIyKa KOje Ce OJJHOCE Ha 3alITUTY II0faTaKa, KOHCY/ITOBaIbe y C/Iydajy
HOBpeJie ITofaTaKa O IMYHOCTY YHYTap OpraHusanuje, uTp. %’

3a 1oj10>Kaj /IMIja 3ay>KeHOT 3a 3alTUTY ITofaTaKa BaKHO je ¥ Ja He johe y cyko6
MHTEpeca ca IMIleM, OHOCHO OPTaHM3aLMjOM KOJ| KOje pajii, Kao U ca IOC/IOBMMa Koje
o6apba. 3abpaHa CyKoba MHTepeca yCMepeHa je Ha TO Ia e OuyBa MHTeTpuTeT QyHKIje.
Y ynopegHoM npaBy, Ha/la3¥MO OITYKy 6aBapCKOT OpraHa 3a 3alTUTY IOfiaTaKa Koju je
CaHKIIMOHMCA0 KOMIIAHMjY KOja je OfipefiiIa MeHaliepa MH(OPMaIMOHVX TEXHOJIOIMja Kao
JIUIle 32 3aIITUTY TIOJATaKa, IITO je pe3ynTupano cykoboM nHTepeca. Hanme, 6aBapckn
OpraH je CTao Ha CTAHOBUIITE /la MeHallep MHGOPMAIMOHNX TEXHOIOTMja He MOXe Jla
fienyje Kao MHTEPHO JINIIe 3a 3alITUTY MofiaTaka, 6yayhn ma TakBa mosuimja 3axTesa ia
HaJII/Iefia caMor cefe, ITO CYIITUHCKM TIPeiCTaB/ba HETMpatbe He3aBYCHOCTY OBe GyHKIHje.
baBapcku opraH 3a 3almITuTy nojaTaka je IpBo TPaXKMO Of, KOMIIaHMje [ja OfPeny JPYyro
Juile Ha OBY (PYHKIIMjY, @ TEK HAKOH IIITO je KOMIIaHMja TO Of0NIa, M3pedeHa je caHKIuja.>

Ca npyre cTpaHe, MHTETpUTeT QyHKIMje Tpeba OuyBaTyi M Y HOI/IeAY IPOdeCcHoHaTHe
TajHe, OJHOCHO CBIX OHMX ITOJjaTaKa Cca KOjuMa Ce JIMIE 3a 3alITUTY ITOJjaTaKa CyCpeTHe y
obaBpamy pyHknuje. CMaTpaMo Jja ce oBa o6aBe3a He racu HU IIPeCTaHKOM pajia, Beh Mopa
TpajaTy HeorpaHM4YeHo, 6yayhu fa ce jeyHO Ha Taj HAYNMH MOXKE OYYBATI MHTETPUTET U
HOBEP/BUBOCT NOfIaTaKa U pMBaTHOCT rpabana. O 0BOj unMmeHNIM Tpeba BOLUTH padyHa
Beh MpuIMKoM 3ak/byd1Batba yroBopa ca IMLieM 3ay>KeHIM 32 3aIITUTY MOfIaTaKa YN
JIOHOIIIEeM OfTyKe O MMEHOBamY, Ifie Tpeba MpeBUIeTH KIay3yny II0Bep/bYBOCTY 1
CaHKIlUje 3a IbeHY ITOBPE/Y, He3aBJICHO Off 3aKOHCKIX Ofpenon.

7. CiuyHm MHCTUTYTN Y BE3U Ca INLEM 3 3AIUTUTY IMOJATAKA O TMIYHOCTN

U nmopen crienuuvHOT IOIOXKaja U yjIore, y Ipakcy mocroju moryhHoct fa
nobe no koudysuje usmeby ose u cMuHUX PyHKIMja Y 06/1aCTH 3aIUTUTE MTOAATAKA.
IIpe cBera, Moxke oy Ko Melama MuIja 3a 3aMITUTY ITOATAaKa U T3B. ,[IPEACTABHMKA',
6ynyhu fa mojeguuu pykosaouu 1 obpahusaun nmajy o6aBesy MMeHOBaba U OBOT JINIIA.
[IpencTaBHMK MO>Ke 6MTV HUSMYKO VIV IIPABHO JIMIie KOje MMa peOMBaINIITe, OFHOCHO
cepuiute Ha Teputopuju Peny6nmke Cpbuje, a koje je onpeheHo o cTpaHe MHOCTpaHOT
pykoBaola i obpahusava a uX mpeacTaB/ba y MOy BUXOBUX 00aBe3a y B3N
ca 3aKOHOM O 3alITUTH MojaTaka o mnyHocTu.” Haume, ompende 3akoHa o 3aIITUTH
[oflaTaka O IMYHOCTY IPUMemYjy ce U y clydajeBuMa oOpajie ofaTaka jauia Koja
uMajy npebuBanuinte wiv 6opasuite Ha Teputopuju Perrybnuke Cpbuje, a pykoBanai/
o6pabnpau Hemajy cepmiure/ mpebuBammiTe/ 6OPABUIITE HA EHO] TEPUTOPUjI, TIOT,
YCZIOBOM ia Cy pajme oOpajie y Be3u ca IIOHYAOM pobe OZHOCHO YC/Iyra JIMILy Ha Koje
ce mopanyu ofiHoce Ha Teputopuju Penybnuke CpOuje nau ce ogHoce Ha mpaheme
aKTMBHOCTY JIMLIA Ha TOj TEPUTOPUjI. Y OBUM CITy4ajeBUMa, pyKOBajIal] uiu obpahusag
UMajy JYXXHOCT ofpebuBama npepcraBHmka Ha Teputopuju Pernyonnke Cpbuje. OBaj

%7 Pasima rpyma wrana 29, CMepHUITe 0 TMIMMa 3a 3alITUTY TTOfiaTaka, cTp. 13-14.

28 Opryka Saxon LAG, no. 9 Sa 268/18 o1 19.08.2019. rop1. TeKCT oyTyKe Ha eHITIECKOM je3UKY OCTYIIaH je
Ha: https://iapp.org/media/pdf/resource_center/eng_german_decisionl.pdf, mpuctyn 03.06.2020.

2 Bup. un. 4, ct. 1, Tad. 17, 3aKoHa 0O 3aIITUTY IOJjaTaKa O IMIHOCTIA.
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Ipe/ICTaBHIUK IIpefCcTaB/ba pedepeHTy TauKy 3a KOHTAKT Ca JIMIMMA Ha Koje ce OffHOCe
HOZIAIY O IMYHOCTY, 1A Y TOM CMUCITY HIje MCTOBETHO JIMILY 3a 3alITUTY MOflaTaKa 1
Tpeba ra off Bera pa3IMKOBaTI VM OPe] HeKV CINYHMX eleMeHara (06aBe3a 00jaB/buBaba
KOHTAKT IOfIaTaKa JMIla Koje o6aBba QyHKINUjy, capafma ca IloBepeHnkoM, faBame
MUIUbea, UTH.). CMaTpaM Ja jeHO NuIle He MOXKe UCTOBPEMEHO f1a 00aBjba y/IOTy
IIpefiCTaBHYKA M /IMIIA 32 3ALITUTY IOfjaTaKa O IMYHOCTH, 360T 3abpaHe cykoba MHTepeca
HOTOMET, [I0 Yera ce BPJIO JIAKO MO>Ke Johu y 0BOj cuTyanuju.

JemHO Off 3aHMM/BMBUX NMTAbHA KOje Ce jaBIJIO Y TIPAKCH jecTe Jja M aJBOKATI MOTY
nia 6yny ompebeny kao /mIfa 3a 3aIITUTY OAATaKa. AJIBOKaTypa ce ofipehyje kao He3aBucHa
Y CaMOCTaJIHA CITy>K0a IIpy>kara paBHe NOMOhY PM3MYKMM U IPAaBHUM JINIVMA,” IITO
CTBapa OCHOB JIa aIBOKATV MOTY 00aB/baTy y/IOTY JIAI}A 32 3aIUTUTY ITOAATaKa.

[uckycuja ce jaBuia y Besy ca MHCTUTYTOM ,,HEeCIIOjBOCTM IOCIoBa ", Tako, afiBOKaT
He cMe J1a ce 6aBM ITOC/IOBMMA KOjI Cy HECIIOjBM Ca yI/Ie[JOM U He3aBUCHoLIhy afiBOKaType,
a y3 TO He MO)Ke HY VIMaTHU JIPYTY PeTMCTPOBaHY CaMOCTA/IHY fiemaTHOCT.” Vmajyhu
y BUZLy TIOTIOKaj aJiBOKATa, Ca jeflHe CTpaHe M y/IOTy JMIA 33 3alITUTY HOfjaTaKa, Koje
Tpeba caMOCTaHO /ja 06aBIba IOC/IOBE, @ MOXKe fia Oyzie onpeheHo 1 BaH opraHm3aIyione
CTPYKTYpe pyKoBaola 1y obpahuBaua, cMaTpaM jja Cy aJBOKaTU MOTY fia 00aB/bajy OBY
¢dyukuujy. Mako ce ko [ToBepeHnKa MOpa periucTpoBaTH JIIle 3a 3aIUTUTY IOfjAaTaKa, ¥
CITy4ajy aiBOKaTa TO He 011 PEICTaB/ba/I0 CAMOCTA/IHY AeaTHOCT, Oynyhu ja oHM Ipy>Kajy
pasmMunTe BUOBE IpaBHe IOMONM, a OBO je caMo jeflaH Off HbIUX.

Ha raxBoM cTaHOBMIITY je 1 YiipaBHU of60p AfiBoKaTCKe KoMope beorpazna, koju
je M3pasyo MuI/bere Ia aIBOKAT MOxKe f1a Oy/e ofpeheH kao nuije 3a 3aIITUTY OfaTaKa
0 MMYHOCTY, MMajyhm y Buay ga 3akoH o agBokatypu, CratyT u Kopekc npodecnonanue
eTUKe He IIPOIINCY]y fia je obaB/bambe MOC/I0BA JIMIA 33 3aIUTUTY HOfjaTaKa O IMYHOCTH
HECIOj1BO Ca aIBOKATypOM.>

8. 3ak/pydak

Kpenpame HOBOr HOpMaTVBHOT OKBYPa Y 00/IaCTY 3aLUTHTE OJATaKa O IMIHOCTH
y Penry6rmuy Cp6uju yBeno je y momahm mpaBHM cucteM HOBa Hadesna, npasa rpahana
u nHCTUTyTe. [pabanu cy crexnm moryhHOCT fja aKTVBHMje AeIyjy Ha IJIaHy 3aIUTHUTE
IJIXOBMX IIOfJaTaKa O IMYHOCTI, YMMe LITUTE CBOjy IIPUBATHOCT ¥ MHTerpuTeT. Ca fipyre
CTpaHe, IpUBPeSHM CYOjeKTI 1 OpTraHM BIACTU JOOWINM Cy HOBe 3afiaTKe U JY)KHOCTH
y CBOM IOC/IOBamy KOji Ce THMYy MaK/bUBHUjer MOCTyIama IpeMa mopamymMa rpahana.
HoBu nHCTUTYTH TeXe fja 3a10BO/be ITOTpebe rpabaHa 1 /1akiie 0OcTBapyBarbe MHOCTOBHIX
Ipoleca y HOBOM IIOCTIOBHOM aMOMjeHTY U IIPaBHOM OKPYIXKerby.

JemaH o HOBMX MHCTMTYTA KOji OJIAKIIIaBa OCTBapyBaibe mpasa rpabhaHa, amm
YjemHo moMaske IPUBPENHNIM CYOjeKTIIMa [ja ypefie 1 YKC/Iafie CBOje II0C/IBOAbe Ca HOBUM
3aKOHOZIaBHMM OKBYPOM jecTe MHCTUTYT JIMLIA 3a 3AIUTUTY MOAaTaka o MMIHOCTH. OBO

304y, 2, cr. 1, 3akoHa o afiBoKarypu, ,,Ci. rmacauk PC 6p. 31/2011 i 24/2012.

3! Buyt. wr. 21, 3aKoHa 0 ajjBOKaTypuL.

32 AnBokatcka koMopa Beorpajia, AJfBOKaT MOsKe GUTH JIMIle 3a 3AIITUTY TIOATaKa O TUYHOCTH, IOCTYITHO Ha:
http://akb.org.rs/vesti/advokat-moze-biti-lice-za-zastitu-podataka-o-licnosti/?script=lat, mpucrym 07.02.2020.
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JnIie He Ipey3MMa OATOBOPHOCT 3a 00pajly Koja OCTaje Ha PYKOBAIlY, ajli My IIOMake
Ja CMamy pU3MKe U NPUIATOAM CBOj€ IeoBame HOBUM CTaHapAVIMa IPUBATHOCTIL.
Vmajyhn y Buny ma je ped o M1ajjoj mojasu y soMaheM mpaBHOM CUCTeMY, MOpa Ce CadeKaTy
ozpebheHo Bpeme Kako 61 ce IPyLITBEHM aKTepy YIO3HA/IN Ca IIOCTOjakeM OBOT JINIA U
IIPEKO Iera OCTBAPUBA/IM CBOja IIpaBa.

3Hauaj OBOT JIMIIA JIOKM Y YMEHNUIIN f1a je OHO 06aBe3HO 3a MojefyHIe cybjekTe
(opraHe ByacTy, OpraHusanuje Koje 06aB/bajy CUCTaMaTCKV HaJI30p) HOK je 3a ipyre caMo
MoryhHoCT, a/i BpeiHa IIpuInKa Koja Moxke IpyXutu 6pojae 6eHedyTe KOf ycarianiaBama
ca HOBOM HOPMAaTMBOM M1 crpeunTy Iahame BUCOKUX KasHM. 00T Tora, moTpebHo je
IIMPUTYU CBECT O Y/IO3M M 3Hayajy OBOT JIMIA ¥ pafuTy Ha BeheM yBobhemy y mocnoBHe
npotece mTo he crBopuTy 60/BY ITOCTIOBHY U APYIITBEHY aMOUjeHT.
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Omrra ypen6a o samrruty nozjaraka EY - Regulation 2016/679 of the European Parliament
and of the Council on the Protection of Natural Persons with Regard to the Processing
of Personal Data and on the Free Movement of such Data, and Repealing Directive
95&46EC (General Data Protection Regulation), od 27. 04 2016

Stefan Andonovic, PhD
Research associate, Institute of Comparative Law Belgrade

DATA PROTECTION OFFICER IN THE REPUBLIC OF SERBIA

Summary

The reform of the legislation in the field of personal data protection in the Republic of
Serbia has brought with it new legal institutes. One of the new ones is the function of data
protection officer (DPO). Designation of DPO in some situations represents an opportunity,
but in others constitutes an obligation. Having in mind that this institute did not exist in the
previous normative practice in the Republic of Serbia, this paper examines the status, role,
powers, tasks and other elements of importance for performing this function. Although
it is primarily focused on the legal system of the Republic of Serbia, the argumentation in
the paper is based on the opinions of relevant bodies in the field of data protection at the
level of the European Union and its regulations. In appropriate places, the author pointed
out possible ways of applying the once insufficiently clear provisions, as well as examples
from foreign case law. In addition to theoretical views, the author presents the practical
application of the provisions of the law regarding the person for personal data protection,
which can be a significant tool in achieving the legality of processing and protection of
privacy of persons whose data are processed.

Keywords: privacy, right to personal data protection, personal data, data protection
person.
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Op Oparan IIpmpa’
Op lopmana Facmu®

EBPOIICKA ITPAKCA 3AIIITUTE ITOJEIMHAIIA Of
37IOYIIOTPEBE ITOTATAKA O IMYHOCTU

CaxxeTak

ITpaBo 3alITHTE TMYHNX ITOfIATAKA je YCTAHOB/bEHO MHOIMM MehyHapomHuM
Y HAI[MOHA/THMM IIPOINMCHMA jOLI Off CelaMeceTHX FofiHa IIPOLUIOT BeKa. Jako
IpefCcTaB/ba jefHO off (pyH/aMEeHTa/THNX JbYAICKMX IIPaBa BP/IO YeCTO Ce KPIIN
Off CTpaHe MojeAyHAaIA 1 nHCTUTYUMja. Ca pasBojeM HOBUX MH(POPMAIVIOHNX
TEXHOJIOTHja 37I0yIOTpeba IofaTaka o IMYHOCTU CBe je 4emha, Ima je u3 Tor
pasiora Bp/Io BaXKHO Jja ce o6e3bene mTO edyKacHMja IpaBHA CPEACTBA 32
3almTuTy nojegyHana. Ilopen moHomema afjleKBaTHUX IPOICA, HEOIIXOHA je 1
aJleKBaTHa IIpaKca IIpMMeHe THX IpoImuca. MexaHn3aM 3a ocTBapyBambe IIpaBa
3aIITHTE MOfIATAKa O IMYHOCTH Y eBPOIICKUM 3eM/baMa IIpe CBera ce TEMe/bIO
Ha 3alITUTH KOjy je mpy>kao EBponcku cyp 3a /byficKa IpaBa, a 3Ha4ajHo je
yHamnpeben ycBajamem Omiure ypen6e o 3amtuTy GU3MYKUX UL Y OFHOCY
Ha oOpajy IojiaTaka O JIMYHOCTY ¥ CTOOOTHOM KpeTamy TaKBUX IOfjaTaKa
2016/679 (IIIIP), ox ctpane EBporncke yuuje (EY). EY Ypen6a je modena na ce
npumemnyje 2018. Kparak nepuop, fe/I0TBOpHe IIpJMMeHe OBOT IIPOIINCA Y 1erOB
YTHLIAj Ha JOCAJALIY IIPAKCY OCTBApMBamha IIPaBa 3alITUTe TMYHNX IOfjaTaKa
6uo je n3ysetHo 3HavajaH. [IpegMeT oBOTr pajia je aHanMM3a caBpeMeHe IIpakce
EBporckor cyzia 3a /byficKa ITpaBa ¥ HE3aBUCHUX PETY/IaTOPHUX Te/la y IOMEHY
3allITUTe [I0jefIHALA Off 3/I0YIIOTpebe IofiaTaka O IMYHOCTY TOKOM JOCa/JAlllbe
npumene I'ITIP-a y np>xaBama yiannmama EY.

Kibyune peun: npaso samrTuTe IMYHUX NofaTaka, EBponcku cyp 3a
myfcka npasa, EY TIIIP, ynopenno npaBo, cyfcKa Ipakca, 3em/be Yiannie BY

1. ¥YBog

ITomrroBame QyHAMEHTATHUX /bYACKMX IIpaBa, MeDy KojiMa 1 mpaBa Ha 3allTUTY
HOJjaTaKa O IMYHOCTY FApaHTOBAHO je CBYUM JbyficKuM 61hiMa MehyHapoHO-IIpaBHUM 1
HaIlMOHATHNMM Hpormycyuma. Came rapaHnyje y MehyHapogHVM U HaIMOHATHVIM IIPOICHMA
CaMo Cy OCHOB 3a CTBaparbe e(pUKACHNX MeXaH3aMa 3a 3alITUTY HOjelVHaL[a Off 370yTIoTpebe
rnojiaTaka o MuyHocTH. IToTpe6Ho je f1a cBe Ip>kaBe 06e36e/ie CTBAPHO Y)KMBabe PABHO

! AyTop je Hay4Hu capaHuK Ha VIHCTUTYTY 32 YHOPE/HO PABO.

2 AyTOD je Hay4HM capaJJHUK Ha VIHCTUTYTY 3a yOopeHO IpaBo.
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3arapaHTOBAHMX JbY/CKUX ITpaBa CTBApambeM TaKo e(MKACHIX MeXaHM3aMa 3alITUTe KOjI
he ogBpaTnTN OHE KOjU XKeTe fia 3/10yIoTpebe IofaTKe O IMYHOCTH M YjeHO MX epUKACHO
Ka3HUTH.

KBanureTHa mpyMeHa mpaBa y Be/IMKOj MEPU 3aBUCHU Off TIOC/IEAUIA KOjuMa Cy
U37I0KEHV OHU KOjU CY Iy>KHU Jla IPOIIVCe IPUMERY)Y, KaKO p>KaBHe TaKo I HefipyKaBHe
OopraHmsanyje 1 ojeiANHUN. lapanToBabe IIpaBa yTeMe/beHIX HajBUIIMM IIPAaBHIM aKTIMa
“MpTBO je CJIOBO Ha APy , aKO HeMa BIX0Be epUKacHe IpUMeHe Koja IofipasyMeBa
" epMKACHO CAaHKIIMOHNUCAbe OHUX KOjU KpIIle IPOINCe KOje CY AYXKHM [ja IIPUMEY]y.

IToTryHO CBeCHM OBe 4YMIbeHMIIe O IOTPebM [Ie/IOTBOPHE NpMMeHe MPOIINCa,
nocnanuuy EBponckor napnaMmenTa 1 4wiaHosu Caserta EY mpunmukom nmpumnpeme u
ycBajama Omnuite ypenbe o 3amruty nopataka (y sabeM texcty: IJITIP), koja je moyena
Ia ce mpuMemyje 25. maja 2018. roguHe,’ mopes Tora MTO Cy YCTAaHOBUIN HajBUILE
Moryhe cTaHzappe 3alITUTe TMYHUX MOATAKA, IPEABUMICTN Cy M JPAKOHCKU CUCTEM
caHknyja. Kpireme oBor npommca oHOCK TakBe GMHAHCUjCKe TTOC/IeNIIe Koje MOTy I
OTeXajy, WIN YaK y HOTIIyHOCTN OHeMoryhe rmocioBame 1 Hajsehyx kKoMIaHuja, fpyKaBHUX
MHCTUTYLIUja ¥ yCTaHOBA (y /ja/beM TeKCTY “pyKoBaonm * n “obpahmpaun™). Cankimje
Mory foctuhy MIWINOHe, @ y HeKUM eKCTPEeMHUM C/Ty4ajeBuMa u munujappe espa. [JITTP
y wi. 83. npensuba nspuuame af[MMHCTPATUBHIX HOBYAHUX Ka3HI: 32 Mama KplIema
Ipomuca y usHocy o 10. MuamoHa eBpa, OGHOCHO 2% YKYIIHOT TOMIIILET IPOMETA Y
CBeTY 3a IIPeTXOIHY PUHAHCHjCKY TOIMHY, Y 3aBIMCHOCTH Off TOTa KOju M3HOC je Behwu, a 3a
Beha KpIema mpomnmca o 3aIITUTH ITofaTaKa o 20. MIIMOHA eBPa, OTHOCHO 4% YKyITHOT
TOJVIIIbET IPOMETA Y CBETY 3a MIPETXOAHY (PMHAHCUjCKY TOAUHY, Y 3aBUCHOCTY Off TOTa
KOju M3HOC je Behu.

HaumonanHa 3akoHofaBcTBa npeasubajy Tpu BpcTe OfTOBOPHOCTM 3a KpLIEHe
ofipeiaba Koje ce TMUY 3allITUTe IMYHMX NofaTaka. To cy mpekpliajHa OArOBOPHOCT IPABHMX
1 GM3NYKYX JINIIA ¥ OpTaHa B/IACTH, rpahaHcka OTOBOPHOCT, TPAaBHMX U PM3NYKIX JIULIA
U OpraHa B/IACTH, Kajia obe 0 MaTepujaiHe MM HeMaTepyjajiHe LITeTe, M KPYBUYHA
OZITOBOPHOCT (PM3NYKMX JIMIIA 33 TOYMIbeHa KPYBIYHA Jiea IpenBuieHa HalMOHaTHUM
3akoHomaBcTBUMA. Y Cpbuju je o yrneny Ha IITIP y HoBemOpy 2018. ronyHe fJOHET HOBU
3aKOH 0 3aLITHUTY MIOfiATaKa O TMYHOCTH, KOjJ je IT0Yeo fia ce puMemyje off 21. aBrycra 2019.6
Onpen6e Haller 3aKOHa IIPefiCTaB/bajy komOuHanujy nmpesopa [JITTP-a u 138. [Tommmmjcke
mupextrBe EY (Directive EU 2016/680).

Hocapanime caHKIMOHMCambe 37I0yIoTpebe ImofgaTaka o IMYHOCTY Off CTPaHe
EBpornckor cyza 3a pypcka npasa (ECJbII) u perynaTopHux Tea 3a 3allITUTY ITOfaTaka
koju npuMewyjy [ITIP ykasyjy Ha To 5a he 3amTnra nojegyunana of 310ynoTpebe nogaraxa

? Regulation 2016/679 of the European Parliament and of the Council of 7 April 2016 on the protection of
natural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation), OJ L 119, npuctyn 04.05. 2016.

* “PykoBanal” je pU3NUKO MM TIPABHO JIMIle, OPTAH BIACTHU, ATEHIM}A WK JIPYTO TEIO KOjUl CAMOCTATTHO
VIV 33jeffHO ca ApyruMa Tenmma ofpebyje cBpxy u HaunH obpase nogaraxa, IITIP, u. 3.

® “O6pabupad” je GM3MIKO MM IPABHO JIHTIE, BAACTI, aTeHINja WTH IPYTO TeNo Koju o6pabyje momatke o
JIUYHOCTYU y UMe pyKoBaoua, I'IIIP, um. 3.

© 3aKOH 0 3aIUTUTY OAATAKA O TMIHOCTH, ,,CL. rmacHuK PC 6p. 87/2018.
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O JIMYHOCTY OCTAjaTH CBe JIeNIOTBOPHMja U ja he NojeyHIM cBoja 3arapaHTOBaHa ITpaBa
3ancTa Mohn fa ocTBape.

2. 3amTHNTa MOjeAMHALA Off 3TOYHOTpeba IMmofaTaKka o IMIHOCTH Y MPAKCH
EBpomnckor cyaa 3a /byfcKa IpaBa

EBpornickn cyz 3a /pyacka npasa (y papeM Teckcty: ECJbII) nma sagarak ga
06e36eny fa fp)KaBe WIAHNIIE IIONITYjy IIpaBa M TapaHIuje Koje cy mare EBporckom
KOHBEHIIMjoM 3a 3amTnTy /byAckux mpasa (EKJbII).” O6e36ehnBame rapanToBaHMX mpasa
II0jeIMHAlIa, 1a TAKO M NpaBa Ha 3aiuTuTy nopataka ECJbII cipoBoayu kpos pasmarpame
IIpeiCTaBKY IIOJHETHUX Off CTPaHe I0jefiMHala KOjJ CBOje IIPABO HUCY MOITIN JIa OCTBape
IIpef] HALOHATHUM IIPaBOCYJHMM ¥ YIIPABHUM OPraHMMa,. Kajja ce yCTaHOBM [1a je fip)KaBa
npeKpuIa jefHo mmy sumre npasa, ECJBII gonocu npecypy. Ilpecyne cy o6asesyjyhe,
a Ap>kaBa Ha KOjy ce IIpecyfia OfHOCH je y o6aBe3n Aa fenyje y ckmafy ca omrykom Cypa.

ECJblI je no capa ;oHEo HU3 ITpecypa Koje ce OIHOCE M Ha 3aIUTUTY IOjeAHaLIA OFf
370ynoTpebe mogiaTaka o IMYHOCTH. VI3IBOjMIM MO HEKONMKO Haj3sHAYajHUjMX IIpecysa
Koje ce offHOCe 6all Ha 3aIUTUTY MOAATKa O IMYHOCTY Y OKBUPY Kpiuewa wi. 8 EKJBII.
Ynan 8. EK/bII nma 3HaTHO MIMpPY IpMMEHY Hero LITO je 3allTuTa MOoflaTKa O IMYHOCTU
na je ECJbII foHeo u HU3 Ipyrux mpecyja y Be3u ca KpIIeHmeM IpaBa Ha IOLITOBae
IIPMBATHOT U TOPOAMYIHOT KMBOTA KOje Ce OJHOCE Ha 3alITUTY IICUXOIOUIKOT ¥ MOPa/IHOT
MHTETPUTETA MOjeINHALIA, KaO M 3aIITUTY UAEHTUTETA ¥ ay TOHOMMje TOjefUHIIa.

Enrneckn pgpxaspanvH [leppn dennc [ex nopHeo je Tyx6y npotus YK 1998.
roj. 300r yrpo>kaBama IpaBa Ha npusaTtHOCT.® OH je aBrycta 1995. rogusae 60/10Bao
of flellpecuje ¥ Ha yIMIY je KYXMIbCKMM HOXKEM IIOKYIIAO0 fla Mcede BeHe U M3BPLIN
camoybucTBo. Hije 3Hao fa ra CHuMajy KaMepe 3a BUJIeO HAJ30p MHCTAMpaHe Ha
aJMMHIUCTPATVBHO] YCTAaHOBM y TOj ymuuu. Ha ocHOBY Tor cHMMKa 06jaB/beHe Cy JBe
¢dororpaduje, y 4IaHKy ¥ Ha HACTIOBHOj CTPAHN Y JIOKa/THMM HOBMHAMA, a KacHMje 1 y
APYTVIM HOBMHAMa, a JI1Lie IIOFHOCUOLA Ty>K0e Hije 6110 CakpyUBeHO Ha goTorpadujama.
Kacunuje je eo Bujieo cHuMKa 06jaB/beH Ha Bullle TeneBu3suja. ITonrto je ucipreo npaBHa
cpenctea ynyrap YK o6patno ce ECJbII, koju je KoHcTaroBao kpiuemwe wi. 8 EKJBIIL.
Cyz Huje HaIIao Ja Cy MOCTOja/IN OIPABAaHM PA3/I03U KOji 6M JO3BOMUIN OTKpUBame
UJICHTUTETAa, a 00jaB/bUBabe je M3BPIIECHO 6e3 caenacHocmu nopgHocuona tyxobe. Cyxn je
CMaTpao fia je 06jaB/byBatbe CHIMKA IIPEICTAB/bAIIO HECPASMEPHO U HEONPABOAHO Meltarbe
Y NPUBAMHU HCUBOM.

I pxapmannH YK mopHeo je 2000. rog. Tyx6y npotns YK ECJBII 360r kpurema
IIpaBa IPUBATHOCTY 3002 HA030pa KopecnoHOeHyUje 00 cmpare nocnodasya.’ [logHocHmarg
TyXOe je 6110 3aII0C/IeH Ha AP>KaBHOM KOJIelly,  TOKOM Tpajaiba Pa[HOT OJHOCA HErOBO

7 EBporicka KOHBeHIMja 3a 3alITUTY /bYACKMX IIpaBa M OCHOBHMX cnobopa, Pum 4. HoBembap 1950., “Cr.
JIucm CLII” mehynaponuu yrosopu, 6p. 9/2003.

8 Peck v. The United Kingdom (Application no. 44647/98), ECHR, https:// hudoc.echr.coe.int/ eng-press?i=
003-687182- 694690#{%22itemid%22: [%22003 -687182 -694690%22]}, 14.04.2020.

® Copland v. The United Kingdom (Application no. 62617/00), ECHR, https://hudoc.echr.coe.int/
eng#{%22itemid%22:[%22001-79996%22]} , 14.04.2020.
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kopuirheme TenedoHa, e-Mana, ¥ MHTEPHETa OWIIO je MOABPIHYTO HAaJ30pYy Y LWbY Aa
ce yTBP/YI la /I IpeTepaHo yrnoTpeb/baBa CpefCTBa y CBOjUHM KOJIelIa y IPMBATHE CBPXe.
ECJBII je y oBOM cny4ajy moIao o 3aK/bydKa fla je TOIUIO fo Kpurema 4. 8 EKJbIL.
[Togrocuman Tyx6e Hije 610 ynosopeH fa he KoMyHuKkanmja Kojy uMa 6uty npahena un
OCHOBAHO je 04eK1Bao fa he werosa nmpuBaTHoCT 6uTy 3amthena. [Tpema crapy ECJbII
3a rocrojame Kpuiemwa wi. 8. EK/bIT He6uTHA je unibeHNMIIa ja IOl KO KOjUX je KOIex
JIOLIIA0 HICY jaBHO 00jaB/beHM M HUCY YIOTPeO/beHN Y AUCHMUIUIMHCKOM VIN IPYTOM
noctynky. Cyz je 3aK/by4no fa camo npukynmarbe u 4ysarve nodamaka o MMIHOCTU
KOju ce offHOCe Ha Tene(OHCKe Mo3MBe, Kopuinheme e1eKTPOHCKe MOIITe ¥ MHTEPHETa,
6e3 3Hamwa IOJHOCKOIA Ty>KOe IpeCcTaB/ba MOBPEY HEroBOr ITpaBa Ha MOUITOBAME
IIpUBATHOT X1BOTa y cMuciy 4. 8. EKJ/bIL

Jemua 6puTaHCKa 1 iBe MPCKe HeBJIaMHe opraHusanje nogHesne ¢y Ty>x6y ECJbII
npotuB YK 2000. roguHe'® 360r npecpeTama jaBHIUX KOMyHUKaIMja, TernedoHa, dakca,
U elIeKTPOHCKe moiurte. HakoH mTO Cy mcupnenn csa npasHa cpefictBa yHyTap YK,
nopHocKoiy ¢y ce ooparunu ECJBII nosusajyhu ce Ha kpurewe 4. 8 EKJbIL. ECJBII je
3aK/bY4MO JIa je IOIIIO [0 TIOBPefie YIL. 8. ¥ caMum nocmojareem nponuca Koju 003606a6a
mpajHo npaherve KomyHukayuja Koje ynase y chepy npuBaTHOCTH, a [ jABHOCTY HMje Ota
MOCTYIIHAa HMKAKBA jacHa MpolLieflypa OKO IPUKYIUbatba OfaTaKa O TMYHOCTH, IPUCTYTIA
TUM IIOJALIMMa, KOPUTOBalbY TUX IIOfJaTaKa, UT.

Ty>x6y mpoTuB PuHCKe OHEO je BeH fpxKapbaHuH 2002. roguHe'! 360 Kplema
9i1. 8. EKJbII, moBpeze mpaBa Ha IOIITOBakbEe IPUBATHOT ¥ IOPOAMYHOT XXMBOTA. Y MapTy
1999. rofi. Ha MHTEPHET CTPAHMIY 3a CK/Iallarbe I03HAHCTBA ITIOCTAB/bEH je OI7Iac y KOMe
cy 6unm HaBefieHN MOJAIV O TOAVIHM pohema, Wheros feTabaH OIuc, 6poj TenedoHa, n
NMMHK Ka MHTEPHET CTPAaHMUIM KOjy je IOCefoBao. Y OINIacCy je CTajasio Ja IOJHOCHUIIALL
Ty0e TPa>ky MHTMMHO ITO3HAHCTBO. 3a OIJIAC je Ca3HA0 HAKOH LITO je IIPUMIO e-Mavl
off ocobe Koja je OATOBOpIIA Ha OIVIac. Y TO BpeMe OH je umao 12 ropuna. beros orar je
KOHTAKTVPAO IOUIIN}Y M TPAKIO IOKPeTarbe OfiroBapajyher mocTynka, am je MHTepHeT
npoBajziep onobmo fa obenogany upeHTuTeT BracHuka VIT agpece ca koje je mocraB/beH
oryac mo3uBajyhu ce Ha 3aKOH O TajHOCTY eIeKTPOHCKMX KOMyHMKanuja. Hakon mro cy
UCLpIUbEHA CBa MPaBHA CPEJCTBA HA HALMOHATHOM IIIaHy, nofiHeTa je Ty>x6a ECJbIL
Cyn je mpuxsatno Tyx0y umajyhu y BUny yzpoxasare npasa Ha npusamar u nopoousHu
HUBO U UAMeEMY U ONACHOC N0 NCUXUYKO U MEHIMATIHO 30PA6/be MAJIONeMHUKA Vi [JOIIA0
je 0o 3aK/bydKa fia je Y KOHKPEeTHOM CJTy4ajy Jolulo fo Kpumewa wi. 8 EKJBII, jep Huje
o6e36ehema ogropapajyha npaBHa 3amTnTa u Huje OTKPMBEH UIEHTUTET IIOYMHMOLA.

Ipuknm gep>xasbanu Jumurpoc Peknac u Bacunuku TaBypnuc 2005. rof. nogHenm
cy Ty»x6y ECJBII'? 360r Kpiiersa IIpaBa Ha IPUBATHOCT U TOPOAVYHY )KMBOT HA OCHOBY
w1. 8 EKJBII. ITogHOCHOLM 3aXTeBa Cy pPOAUTE/bU CUHA, O6ebe Koja je oMax 1o pobemwy

10 Liberty and Others v. The United Kingdom (Application no. 58243/00), ECHR, https://hudoc.echr.coe.int/
eng#{%22itemid%22:[%22001-87207%22]} , 14.04.2020.

"' K U.v Finland (Application no. 2872/02), ECHR, https://hudoc.echr.coe.int/eng# {%22itemid%22:[%22001-89964%22]},
14.04.2020.

'2 Reklos and Davourlis v. Greece (Application no. 1234/05), ECHR, https://hudoc.echr.coe.int/
eng#{%22itemid%22:[%22001-90617%22]} , 14.04.2020.
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CMeIITeHa Y CTePUIHY jeAMHNITY IIPMBaTHE KIVMHYKe Jja OU OVUIa OJ, CTaTHUM JIeKapCKUM
Haa30poM. Majiu cy yckopo 6uite npenodeHe fise pororpaduje 6ebe Koje je HanmpaBmo
npodecronannu gpororpad jep je KIMHUKA HyAWIA yCIyTe IpodecroHanHux goTorpada.
[TogrOCHonM cy ce kamwmm 36o0r pororpaduja, cMarpajyhu ma je pororpaducame
y3HeMupuio 6e0y, a OHI HICY a/lu CBOjy carZlacHOCT 3a ¢oTorpaducame. Ilomro cy
VCLIpIIeNV CBa IIpaBHA CTPEACTBA YHYTap Ap)kase, HogHocuorm cy ce obparmmu ECJBIL.
Cyn je 3ak/pyuno fa cy pororpaduje CHUM/beHe Ha MECTY Koje je OMIo JOCTYITHO caMo
Me[UILIMHCKOM 0CO0bY, 1 Ia MaKO HUje JOILIIO 10 jaBHOT 00jaB/bUBamba, IOCTOj! IIOBpesa
npasa Ha npuBaTHOCT. Pororpaduja mka Heke ocobe MpeAcTaB/ba jefHy Off ITTABHUX
0COOMHa HheroBe W beHe TIMYHOCTH, jep OTKPUBA jeANHCTBEHe KapaKTePUCTIKE 110 KOjuMa
ce Ta ocoba pasnukyje on apyrux. IIpaso Ha 3awmumy Heuuje pomozpaguje je jedHo 00
OUMHUX KOMNOHEHAMA NPpasa Ha TUYHU PA360j U IIPETIOCTaB/ba IPABO Ha PETy/INCambe
ycoBa 1of; kojuMa ce gororpaduja Moxe Kopuctutu. IlogHocuony Tyx6e Hucy danu
c80jy caenacrocm 3a ¢pororpaducame O6ebe, a He paiu ce 0 “jaBHOj IMYHOCTU TZAe 61 ce
jaBHMM MHTEPeCOM MOIJIO IIpaBfiati objaB/buBarbe Gpororpaduje 6e3 ossone. Yrephena
je mOBpeqia IIpaBa Ha IPMUBATHOCT 1 JocybheHa je HakHaza mreTe y n3Hocy of 8.000 espa.

Jemna oco6a y Hemaukoj je moguerne ty>x0y npornus Hemauke 2005. rop. EC/BIT"
36or kpurewma yrana 8. EKJbII, ogHOCHO 360T 3aKOHCKe Ofipefibe Ha OCHOBY Koje je
JI03BOJ/bEH HAZI30p ITyTeM Teosiokanusanuje, pororpaduje, Buieo Ha30pa U APYrux
HOCeOHMX TeXHIYKVX CPefiCTaBa y CIydajeBMMa “HapOYMTO TEUIKMX KPVBUYHUX JieIa.
ECJBII je op6aumo Ty>x0y ouewyjyhou da je npuxynmarwe nodamaxa o nuuHocmu u opyux
UH@opMaLUja 0 NOOHOCUOUY OUNO 0NPABOAHO CA CAHOBUULMA UHIMePeca HAUUOHATHE
6e36e0HOCmuU U paou cnpeuasarba pulerba KPUSU4HUX Oesld, Te je Melllarbe BIaCTU Y
IPUBATHU XUBOT MOJHOCUOLA OUIIO CPA3MEPHO UUBY U HEONXOOHO ¥ 0eMOKPAMCKOM
opywimay.

Muxann Copo, ap>xaBbannH EcTonuje, je mogneo Tyx6y nporus Ectonuje 2008.
rox.'* ECJbIT cmaTpajyhm ja My je yrposkeHO IIpaBoO Ha IIPUBATHOCT, OfTHOCHO IPaBo Ha
IpUBATaH U MOPOAMYHIY XXVBOT M IIPABO HA 3ALITUTY IOflaTaKa jep Cy jaBHO objaB/beHe
uHdOpMalje 0 BEroBOM pafly y ClIy6u 3a fpxkaBHy 6e36enHocT. [Tomo je ucipmeo
nomaha mpaBHa cpeficTaBa 3a 3aIITUTY CBOjUX MHTEpeca, TOFHOCUIIALL TY>K0e ce 06paTio
ECJbII nosusajyhu ce Ha kxpimema 41 8 EK/BII. Cyx je 3ayseo cras fia je o6jaBbuBarme
nHdpoOpMalMje O BErOBOM pajy y CIy>KOM Ap>kaBHe 6€30eIHOCTI YTULA/IO HA HeTOBY
peIyTanujy 1 ia IpeficTap/ba Melllambe Y leroBy npusarHocT. [logHocunan Tysx6e je 6mo
BO3ay U IHeTOB I10CA0 Ha OVJI0 KOjJ HauVH Huje 6110 “ollacaH’ Ia je Ha Taj HAYMH Meuiarve
Y He208 NPUBAMHU HUB0M OUNO y OUCNPONOPUUJU CA 3AUUMUMOM jABHOZ UHMePeca, a OH je
HaKOH 06jaB/bMBamba MOPAo Jja ja 0TKa3 1 0110 je mukaHupat. [locybena my je u HakHaza
mreTe off 6.000 espa. Omnyka Cypa je mocranma KoHadHa 3. centem6pa 2015.

13 Uzun v. Germany (Application no. 35623/05), ECHR, https://hudoc.echr.coe.int/ eng#{%22itemid%22:[%
22001-100293%22]}, 14.04.2020.

' Soro v. Estonia (Application no. 22588/08), ECHR, https://hudoc.echr.coe.int/ eng#{%22itemid%22:[%22001
-156518%22]}, 14.04.2020.
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3. 3amTHTa NOjegMHAaLA OFf 310yHOTpebda mogaTaka o MMYHOCTY Ha ocHOBY I'ITIP-a

ITpumena I'/IITP-a y EBponn y mpoTekiie fBe rofMHe ITOKa3ala je fia Cy HOoC/IenLie
Heycar/laleHOCT! ca MPONMCHMA O 3aIITUTH IofjaTaKa 61Ie BUCOKe HOBYaHe Ka3He U
BJICOK pemyTanuonu pusuk. Op nmouyetka npumene I'IITIP 25.05.2018. rop. fo gaHaca
CY pery/laTopHa Te/la 3a 3alITUTY II0JaTaKa Y eBPOIICKUM 3eM/baMa U3PeK/IM 1peko 270
Ka3HM Ca Pas/[IMIMTUM HOBYAHUM M3HOCUMA U MO PA3IMINTHM IIPaBHUM OCHOBaMa."”
Op cBMX THX CTy4YajeBa M3/IBajaMO HEKOIMKO IbYX KOjy Cy MMa/IM HajTeXXe IMOCTENIE 110
KOMIIaHMje, KOje ce HUCY y HOTITYHOCTH yCaIJlacuiIe ca 3aXTeBMMa eBPOIICKMX ITPOIINCa,
a mpe cBera ca ogpep6ama I'JIITP-a y Besu ca 3alITHTOM HOfIATaKa O TMYHOCTI.

@paHLyCKM HE3aBMCHM OPraH 3a 3alUTUTUTY IOfaTaKa Ka3HMo je 21. jaHyapa
2019. Toorne ca 50 mumoHa eBpa 3a kpiuewe 4. 12. I'ITIP 36or nedocmamka
mparcnapenmuocmu, 9. 5. TIIIP, nedo3eomeHoe npasroz ocHosa 3a 06pady nodamaxa,
w1. 6. TATIP, u Hedocmamxa npucmanka Kof, IepCoHaMN30BaHUX ornaca 1o wi. 7. TJITP-a.
JKanb6e cy 6une nogHeTe oiMax 1o ornounmamwy npumene I'JITP-a, 25. n 28. maja 2018.
roji. a 6uIo je MOTpeOHO IecT Meceny 1a 611 ce OKOHYAO0 MOCTYMHaK.

I[ToBepennuk 3a nupopmanyje YK je y jymy 2019. mpennoxuo xasny ox 204,6 Munmona
eBpa 3a bputucx Aupwayc 36or kpuewa wi. 32. IITIP, 360r Tora mro Huje npumeHuo
0060/bHe mexHUuUKe U 0peaHU3aLUOHe Mepe 0a ocueypa 6e3bedHocm nodamaxka. Taj mporyct
je omoryhmo xakepuma fa yKpagy nm4se nogatke uie of 500.000 k/1ujeHaTa aBUOHCKe
KOMIIaHMje.

Y jyny 2019. IToBepennk 3a nadopmaunje YK HajaBno je Hamepy KakmaBama
koMmmaHuje Mappuort VIHTepHaTnonan ca 110,4 MunnoHa eBpa 360r ry6uTKa mogaraka
0 eBueHI MM 339 MUIMIOHA XOTE/ICKUX TOCTH]y Off dera je 31 myimoH us Espomne. Pasnor
Ka)KIbaBaba Cy He0080/bHe MexXHUUKe U 0peaHu3ayuoHe Mmepe 3a 0Cuzyparbe UHHOpmMayuoHe
6esbeornocmu 1o wi. 32. TOTIP.

[ToBepenuk 3a nupopmanuje YK je 20. zenembpa 2019. rog. kasumuo ca 320.000
eBpa apmarneyTcKy Komnannujy Jloopcren IucneHcapee u3 JIoHf0HA jep Huje npumeHuna
0080/bHe MexHUUKe U 0p2AHU3AUUOHE Mepe 0a ocuzypa 6e306edHocm nocebHUX Kamezopuja
nooamaka navujenama. To cy 61ay mopany o MMEHNMa, afjpecama, laTyMruma pohema,
HOJALY O peLieNTYMA U JPYTH ITOfALM U3 MeAUIHCKMX KapToHa. [Topen rahamwa KasHu,
[ToBepeHMK je 3aXTeBaO Jja ce y POKY Off TpU Mecelja o0 0/bIajy CBY MOCTYIILIM 3aIUTUTE
nofaTaka.

Wranujancku IloBepeHnk 3a 3amTnTy nogaraka je 15. janyapa 2020. rogyHe Ka3H1O
ca 27,8 Mmunnona espa JVrammjancku Tenekom TVIM 36or kpmewa [[IITP-a (wr. 6, 4.
17, wn. 21, n w1 32). Hekonuko MuimoHa IojefnHana je 6uao moroheHo arpecuBHOM
MapKeTHHIIKOM KaMIIalboM KopulnhemeM 6e3 IpUCTaHKa INYHUX IOfaTaKa: IMEHa U
IpesyMeHa, ajpeca, TenedoHa, nopeckux 6pojesa, nTa. Kaxmapame je M3BpIIEHO 1O
OCHOBY Henocmojara adekeamHoz npasHoz 0CHOBaA 3a 06pady nooamaxa.

AycTpujcka areHIMja 3a 3alITUTY IoflaTaka je 23. oktobpa 2019. rogyHe KasHmMIa
aycrpujcky IlomTy ca 18 Mmunmona espa myc 1,8 MuinoHa eBpa 3a TPOIIKOBE IIOCTYIIKA.
Pasor kaxkbaBama 610 je mpoduicame 3 MIIMOHA ayCTPUjCKMX rpahana, mpuKyIbameM

15 GDPR Enforcement Tracker, https://www.enforcementtracker.com/, 22.04.2020.
134



Hpazan Ipmwa, Topoana Tacmu - EBPOIICKA IIPAKCA 3AIITUTE IIOJEAMHAIIA OZ...

HofjaTaKa o MOJIMTUYKUM MHTepecrMa 1 CKIIOHOCTIIMA, KOju Cy IpefaTy Tpehum muimma.
OcHOB KaXXaBama 0110 je Hed080/bH NPAGHU 0CHO8 3a 00pAdy no0amaxa, ORHOCHO KpIIerbhe
1. 5. m . 6. TJI1P-a.

[ToBepeHMK 3a 3aLITUTY ITOAaTaKa u cnobony napopmanuja y bepmuny je 30. okrobpa
2019. ropnHe Ka3HMO KOMITaHM]y 3a IIpofiajy HekpeTHMHa [leyTcixe WoxzeH CE ca 14,5
MWIMOHA €Bpa M3 pasJiora MTo HKUCY omMoryhwmm 6pucame nopgaraka. Komnanuja Huje
Opucaa ojaTke o CTaHapyMa Koju Cy paHMje IPUKYIUbEH, a Hfje IOCTojajta CBpXa 360r
Koje 611 ce TM nopauy u fiajbe yyBamn. [IpaBHM OCHOB Ka)XkKibaBamwa 0110 je Henouimosarve
onwmux npuxyuna obpade nodamaxa 1o 4. 25. TIIITP.

Hemaukyu CaBe3HU MOBEPEHNK 3a 3alITUTY MTOAATaKa U c1oboxy nHdpopMmarnmja je
9. meuem6bpa 2019. rogyuHe KasHMO je ca 9,5 MunnoHa eBpa koMmnauujy 1&Tenenom 360r
Helpefy3uMarma oArosapajyhnx pagmy Kako 61 ce cripeunsio HeopyaiheHo IpUCTyIame
nopauuma Kynaua. Hucy npedyseme oozosapajyhe mexnuuke u opzanusayuote mepe paou
3auimume TuuHUX nodamaxa 'y cknamy ca wi. 32. IJITIP.

JTanujancka areHIyuja 3a 3alITUTY IIOAaTaKa je 300r KpIuewa Wi. 5, WI. 6, Y.
17. v un. 21. IITIP uspexia ka3Hy of 8,5 MunnoHa eBpa kommanuju “Enm [ac e Jlyue”
360r He3aKOHUTe obpajie MMYHNX MOflaTaKa Y KOHTEKCTY PeKIaMHMX aKTMBHOCTU Y
Be3M) Ca TeJIeMapKeTMHIOM ¥ IIPOJjajHMM aKTMBHOCTMMA 6e3 IpUCTaHKa 0coba Koje
CY KOHTaKTMPaHe, He[JoCTajajie Cy X TeXHMYKe ¥ OpraHM3alMOHe Mepe, a Moflalu Cy
JqyBaHMU Jy>Ke Off JO3BO/LEHOT BpEMEHA 3a YyBame TUX Iofaraka. Komnanuja Huje nmana
aJileKBaTaH IPaBHM OCHOB 3a 00pajy mofaTaka. VicTa KoMIIaHMja je KaXKimbeHa 1 ca jolI
jeTHOM HOBYaHOM Ka3HOM Off 3 MIIMOHA eBpa 110 OCHOBY Kpuewa wi. 5. I'ITIP 36or
Headek6amHoz NPasHoz 0CHOBA 3a 06pady nooamaxa.

HesaBucHu opranu sa 3aliTUTY II0JATaKa Y CBMM €BPOIICKMM 3eM/baMa CBAKOJJHEBHO
nokpehy moctynke y Besu ca mporrycTiMa y 06/1acTy 3alITiTe ojaTaka. Y oksupy 230
IIOCTYIIaKa M3pedeHe Cy HOBUaHe KasHe Y AycTpuju, benruju, byrapckoj, Kunpy, Yemixoj,
Hanckoj, ®pannyckoj, Hemaukoj, Ipuxoj, Mabapckoj, Vitanuju, Jleronuju, JIntBanujn,
ITomckoj, [Topryrany, Pymynnuju, Cnosennju, Cnosaukoj, lIsenckoj, lllnanuju, uta.

Bucoke HoBYaHe Ka3He ¥ e(pMKaCHM IIOCTYIILY IIPUMEP CY IeIOTBOPHOCTY ITPAaBHUX
JIeKOBa 11 HajOOJbM CY HAUMH 32 IIpeBeHINjy off Oyayhux 3noynoTpeba nogaraka o IM4HOCTI.

4. 3ax/pydax

3noynorpeba nojaTaka o IMYHOCTH IOjeiNHALIa KOHCTATHO je y mopacTy. Pasor
TOMe je IITO Ce O CBAaKOM IOjeMHITY laHaC IPUKYIUba BeMMKM Opoj IofaTaka: Iie ce
Hajasy, Kyga ce kpehe, off yera ce jeun, mTa YUTa, IITA IIefia HA TEIEBU3Mj!U, KaKBe
CajToBE NMPETPaXKyje, KaKBa Cy My IIOJIMTIYKA I IPyTa ONpefie/berba, IITa KYITyje, IIe pajy,
y K0joj 6aHIIM IITeny, a 1M ¥Ma UMOBMHY WIM [yTOBatba, M CIMYHO. TakBM mopany cy
cBe yemrhe OCTYIyHM BeTMKOM Opojy MHCTUTYIV]j U TIOjeiNHALIA, T1a CY U1 37I0yHOTpebe
JTNYHKX IofiaTaka ce yerrhe. HacTankoM Benmkor 6poja mojaTaka 0 CBakoM HOjeANHITY,
3aIpaBo, 1071a31 10 CYKoOa MHTepeca MojeiHIIa fa KOHTPOJIMILE OfiaTKe KOjIi Ce O lheMy
NIPUKYIUbAjy U Ca4yBa CBOjy IIPMBATHOCT U MHTEpeca MHCTUTYLIM]jA U IPYTUX IIOjefiMHaLIa
Jia 37I0yNIOTPeOOM THUX IofjaTaka CTUYY HoBall vy Moh. OunrieHo Cyko6/beH) MHTepecH
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CTBapajy pMU3MK Of IIOBpefie NpaBa Ha 3alITUTY MOJjaTaKa O JIMYHOCTY — jelHOT Y HU3Y
YHMBep3a/IHVX IIpaBa 1 cioboza mojepyuHana. ITomro je mpaBo Ha 3aIITUTY HOAATAKa O
TMYHOCTU PYH[JAMEHTATHO JbYACKO IIPABO, bera rapanryjy, npe csera, EKJbII u IJITP.
To cy npommcu Ha 6asu kojux ECJbII n perynaropHa Tema 3a 3alITUTY IOfIaTakKa Ha
HAI[IOHA/THOM HIBOY 06e36elyjy 1enoTBopHOCT MpaBHIX HOPMU, OffHOCHO BICOKM HVBO
eduKacHe IpUMeHe.

[la 6u ce mpaBa 1ojeAMHALIA Ha 3AIUTUTY IMYHMX IOfjaTaKa OCTBAPIIIA, HEOIIXOJHO
je Ia cBM OHM KOju IIPMKYIUbajy ¥ 06pabyjy moparke y pasnmmunre cBpxe, Kao pyKOBAOIN
u obpahuBauy, mpegysMy cBe HOIIXOJHE Mepe KaKo OJ YCK/IaJJIM CBOje IOC/IOBambe ca
HajBUIIVM CTaHAPAMMA y 00/IaCTY 3aIUTHTE TTOJATAKa O IMYHOCTH. Pa3nosu 3a oBakBO
IOCTYyIIambe pyKoBaana 1 obpahusada HuCy caMo 036M/bHe TOCIeANIe KOje HaCTyIajy
360r HeycaralleHOCTY ca MIPOINCUMa O 3alITUTH MTofaTaka, Beh u morpeba moxmsama
HJBOA JIPYIITBEHE OffTOBOPHOCTH. [[eTOTBOPHOCT IPaBHMUX JIEKOBA Mepy ce epUKaCHOM
npumeroM uctux. ECJbII u perynaropsa Tena 3a 3alITUTy IOfATaKa O MMYHOCTY Y BETIMKOM
6pojy eBpOICKIX 3eMajba, CBOjOM IIPAKCOM JIOKA3Yjy Ja IIPaBO HA 3aLITUTY MOflaTaKa O
JIMYHOCTY HUje “MPTBO CJIOBO Ha Ianmpy’, Beh je mpaBo Koje IojeyHII MOTY OCTBApPUTH
U Ha Taj HA4MH Ce 3alITUTUTY Off 3/I0yIOTpebe NmofjaTaka O TMYHOCTI.
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EUROPEAN PRACTICE OF PROTECTION OF INDIVIDUALS
FROM MISUSE OF PERSONAL DATA

Summary

The right to protect personal data has been established by many international and
national regulations since the seventies. Although it represents one of the fundamental
human rights, it is very often violated by individuals and institutions. With the development
of new information technologies, the misuse of personal data is becoming more and
more frequent, therefore it is very important to provide the most effective legal means to
protect individuals. In addition to adopting adequate regulations, optimal implementation
of these regulations is also necessary. The mechanism for exercising the right to protect
personal data in European countries was primarily based on the protection provided by
the European Court of Human Rights and was significantly improved by the adoption of
the General Regulation on the Protection of Individuals with regard to the Processing of
Personal Data and the Free Movement of such Data 2016 / 679 (GDPR), by the European
Union (EU). The EU General Regulation came into force in 2018. The short period of
effective implementation of this regulation and its impact on current practices in the
exercise of personal data protection rights has been extremely significant. The subject of
this paper is an analysis of the contemporary practice of the European Court of Human
Rights and independent national authorities in the domain of protecting individuals from
misuse of personal data during the implementation of GDPR in the EU Member States.

Keywords: right to protect personal data, European Court of Human Rights, EU
GDPR, comparative law, case law, EU Member States.
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Mp Anppej Dunurenckn'
Hou. ap Munena Kwxuh?

ITPABO HA HAKHAZIY HITETE KOJI IIOBPEJA 3AIITUTE
ITOOATAKA O JIMYHOCTU

Caxerak

IlojennHIMIMA je TeHepalHO 3arapaHTOBAHA 3alUTUTA HUXOBUX JIMYHUX
nogaraka. OHM MOTy 3aXTeBaTy HaJJOKHA/y IITeTe Ipefl CYAOBMMA Y TAPHIYHOM
HOCTYIKY 300T HeOCHOBaHe 0Opajie IIofaTaka 1y KOMIIPOMUTALMje IofjaTaKa
(enr. data breach). 3axkon o 3amTnuTy MOJaTaKa O MMYHOCTU Aaje MOryhHOCT
TIOjeIVHINMA, /14 Y3 TOMON yAIpy>Keba y OKBUPY 3APY>KeHMX TY>XOU jefHOCTaBHMje
1 6p>Kke ocTBape CBOja IpaBa 1 JODy 10 Ha/JOKHa/ie HOBYAHe IIITeTe IPEeTPIUbEHe Of
CTpaHe PyKOBaolja BJIXOBYX IofaTaka. [IoroToBy Koj MacOBHMX ITOBPEfa 3aLUTHTeE
HofaTaka O JIMYHOCTY MOTYNHOCT 3[Ipy’KeHMX TY>KOU Ha/lasy CBOjy IPUMEHY.
[ToBepeHMK M yIIpaBHM CY[IOBU MOTY HOjeAMHIVIMA IPY>KUTH CaMO MOPAJIHY
catucaxuujy, jep ce CpefcTBa Off HaIUIaTa Ka3Hy CluBajy y Oyyet. Ilopen Tora
HOjeAVMHIN MOTY U CaMM Jla OCTBape CBOje IIpaBO Ha HOBYAHY HAIOKHAJY IIpef
CY[OBUMA y IAPHMYHOM IIOCTYIIKY. AHIM30M C/Iydaja U3 IpaKce II0Ka3aHa je
BepoBaTHOha ycIlexa IojeiHala y mapHuIy y HeraBHuM porabajuma y Cpouju
u lIpnoj Iopn.

Kmby4yHe peun: HafoKHaJa MITeTe, MaTepyja/IHa IITeTa, HeMaTepyjaTHa
mTeTa, nofaray o mraHocty, EY [P, 33111, komnpoMuTanyja mogaTaka, HoBpeaa
HofjaTaka O JIMYHOCTH, CYAKCa IIPAKCa, 3APY>KeHe TyxKOe, 3allITHTa NOofaTaKa 1
HapHIYHM [IOCTYTIAK, IIPUBaTHe TY>KOe, [IoBepeHK, yIpaBHI IOCTYIIAK.

1. ¥YBox

Y Cp6wuju je off aBrycTa IpoILIe TOVIHE Ha CHA3V HOBY 3AKOH 0 3aulmumu nodamaxa
o nuunocmu (y fasbeM TeKCTy ,33I1I),* koju je nsrpaben no yrieny Ha Onwimy ypeo6y
0 3aumumu nodamaxa o nuuHocmu EY (y mamwem texcry ,[JITP“).* 33111 perymmie
K20 jeflHy Off OCHOBUX CBOjUX Ofipenou, fia je 06pada nodamaxa o 1uuHOCMU 2eHepanHo

! AyToOp je cio/bHV capaHMK Ha VIHCTUTYTY 3a ynopesHo npaso y beorpany
% AyTop je moteHT Ha QakynTeTy 32 MOCTOBHM MeHalIMeHT y Bapy
3 3akoH 0 samTUTK noparaka o mmyHocty, Ci. rmacuuk PC, 6p. 87/2016.

* Regulation 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural
persons with regard to the processing of personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation), Official Journal of the European Union, 2016/L119
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3abparverna. Of reHepanHe 3abpane 1mocroje udyseny y wi. 12 n wi. 17 33111 IMopgaun
O JIMYHOCTY Ce OFHOCE Ha c8e Mozyhe uHouxkamope xojuma ce moxe UOeHMUPUK08AMU
Heko nuye off Opoja TabmnIa ayToMoOMIIa 10 AUPEKTHO ofpeheHNnx nogaTaka Kao Mo cy
CJIVIKa, MIMe, IIpe3NMe, afipeca UTH.

33IUI Tpetupa HeKe IOfIaTKe Kao OCeT/bVBMje (T3B. HocebHe 8pcme nodamaka o
JIUMHOCMU) OFf OCTA/INX, & TO Cy IOJALY O 3[PaBjby, OMOMETPMjCKM MONALIN, IOAALIU O
BEPCKOj IPUIIAJHOCTH, MOMUTIYIKOM MUIUbEY, T€HeTCKI Ofjall, ITOALIN O CeKCYaTHOM
JKMBOTY, PACHOM M/IY € THUYKOM IIOPEKIy, WIAHCTBY Y cMHAMKaTy. O6paja OBYX IOfjaTaka
je Takobe 3abpameHa, ocuM y crydajeBuma, y Kojuma To 33111 nspuunro npexgsuba (wi.
17 ct. 2 3311J1).

HomyurreHocT o6pajie mogaraka o

JAMYHOCTY CBUX OCTAINX NTOAATaKa KOju JomymreHocT 06pasie 0OCeT/bUBUX ITOJATAKA
HICY OCeT/bUBU yi1. 17 cr. 2 33111
um. 12 cr. 1 331171
e Jlpucranak e JI3puuuT mpucraHaxk
e HeonxogHOCT U3BpILEHA WM UCHYbeba | @ O6paja mopaTaka y 06/1acTi pajia, 3aloljbaBamba U
yroBopa COIVja/THOT OCUTypama

e 3akoHCKa o6aBe3a o6pajie mojaTaka e 3amTuTa KMBOTHUX MHTEpeca MojefiMHAII, Kajla HICY Y
e 3amTuTa KMBOTHUX MHTEpeca IojefHalIa CTamby fa iajy IpUCTaHaK

e JlcnymaBame 06aBesay jaBHOM MHTepecy |  O6pajia mojaTaka WiaHOBa WM JIMIIA KOja CY Y KOHTAKTY ca
e JleTMTMMHM MHTepecy PyKOBaoljd MK (doHmarmjama, yapy>KermIMa, HelpopUTHIM OpraHusalijama

O6paya nojaraka Koje je uiie OUMITIEFHO CaMO 06jaBIIO

OcTBapnBame Ipapa Ipef CySOBUMa

JaBHM MHTEpeC Y3 HOCeOHe 3AITUTHE Mepe

ITpeBeHTHBHA MeAMIIMHA, MEAUIVIHA PAJia, 3PaBCTBEHA

U COIMja/Ha 3alITUTa

e JaBHO 3/IpaBJIje, 3alITUTA Off IPETIHY 10 3IPABTbE, IEKOBI
U MEIMIMHCKA CPefiCTBa

e ApXuBUpabe y jABHOM HHTEPECY, 3a ToTpebe HayYHOT NN

VICTOPYjCKOT MCTPAKMBAha, CTATUCTIIKE CBPXe

ApYyTOT Inia

3abpaHa oOpayie ofjaTaka o IMYHOCTY O pasyMeBa Jia Cy OojefuHLY 3alTuhern
33I1JI-oM of HeocHoBaHe ynompebe 00HOCHO He3AKOHUME HUX0BUX N00AMAKA 0 IUYHOCTIL.
IIpyraunje pedeHo ma 6u Heku pykoBaiarn (OATOBOPHO nuije Koje obpabhyje momarke)
KOPMCTHO IIOfATKe O IMYHOCTH, MOPa Jja MCIIYHM HeKM Off YC/IoBa 13 4. 12 (reHepanHo)
win 17 33I11 (ako ce pamgy 0 oceT/bUBUM TofanymMa). He3akoOHUTOCT ce OHOCK U He
npuMemnNBamwe ynuTasor 33111

Ocum Tora 33IDJI mtuTy mojenuHIle ¥ Kajia ce paju o MOBpefilaMa IojaTaka o
nmnaHocTu (eHe. data breach). Ilpunnkom moBpesie 6e36€MHOCTY HOfATaKa O TMIHOCTI
[OTTa3N O CYYajHOT MIM He3aKOHUTOT yHuuimerod, 2youmxa, usmere, Heosnauheroe
OMKPUBAtba VN IPUCTYTIA IOAALMIMA O IMYHOCTH KOjU CY IIPEHEeCeHN, TOXPatbeHN WK
Ha Apyru HauuH obpahuBany (wi. 4 Tu. 13 33I1T). Y TakBuM cuTyanmjama je HEOIXOZHO
na [Tosepenux (wr. 52 3311T) u norohenn nmojepyuum (wi. 53 33I1I) 6yny obaserureny,
YKOJIMKO ITOCTOjJ BUCOK pU3UK. MakcMasHa Ka3Ha IpefBuheHa y OBUM cUTYyalijama je
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1o 2 muroHa ayHapa (wi. 95 33I11). MebyTnwm, y oBoM ciy4ajy he Hajuemthe Iloseperux
nokpemamu nocmynax, Koju je mutame Kako he ce saBpiyty 1 ga i he yomure goBectu
JI0 KaXKIbaBarbha OHMX KOjU CY MPEKPIIVIN 3aKOH.

[TojepmHIMIMa CTOjU Ha paclonaramy 1 MOTYhHOCT a caMu MyTeM npusarmme
myxicbe y napHu4HOM nocmynky 3axteBajy HakHaay mrete (wi. 86 33I1JT). OBa moryhHoCT
Jaje JaKie MojefMHLMMA IIaHCY [ia CaMJ OCTBape CBOje IIPAaBO Ha 3alITUTY IOJATAKA O
JIMYHOCTH, @ MOTY CBAaKaKo TY 3alUTUTY NperycTuTy [IoBepeHnKy Aa OH MOKpeHe IOCTYIaK
0 CITy>KOEHOj TY>KHOCTH VMIN 110 IIPUTY>KOU pajy 3alITHUTe HUXOBUX IpaBa.

I[Toce6Ha MmoryhHocT npensubena je y ui. 85 33111, sa norobhene nojepume sacmyna
HeKo yopyicerve TIyTeM T3B. 30pyxeHe myxbe (eHT. class action) VM 1O MOjeAVHAYHIM
3aXTeBMMa y OCTBApMBaIby HUXOBUX IpaBa nped Iloseperukxom, npomus Iloseperuxa
u nped cyoosuma. 3npyxene Ty>x6e cy Beh nmokpenyre y EY, nma tako odekyjemo npse
UCXOfie CYACKMX ITOCTYyTIaKa.’

Pasmnka nsmeby oBe 3 MmoryhHoCTHU je y ToMe kome npunadajy Hosuana cpedcmea
OfI HEOCHOBaHe YIIOTpebe OTHOCHO He3aKOHMTE IToflaTaKa O IMYHOCTI WM Off IOBpefa
nopataka o muyHocty. Kaja TloBepeHMK may mpekpuiajHy CyAOBM IITUTE IIOjefHe U
u3pudy KasHe, Te Ka3He ce yiwahyjy y 6yyet n npunapajy gp>xasu. [lorohenn nojeguumm
Ol TOTa HeMajy HUIITa, OCUM MOpajIHe caTucdaxiuje.

Y cutyanujama ako nojeduHyy camu Wi y3 nomoh 3acmynHuka ocTBape IpaBo Ha
HOBUYaHy HaKHAJ/ly MaTepujajHe WM HeMaTepujajIHe LITeTe, Ta CymMa npunaoa Uckoy4ueo
ruMma.

Ysumajyhn y 063up HegasHe npumepe us Cpouje u Lipue Tope, 6uhe ananmmsupana
MoryhHOCT 1ojeanHIia ja OCTBapy HaJJOKHAY IITeTe KaKo 110 MITakby IPUBaTHe Ty>K0e
TAKO 11 II0 OCHOBY 3aCTYyIIaba Off CTPaHe yPY>Keba 3a 3alITUTy nofaraka. OBy npumepu
he 6urtn ynopebhenn ca focagammsoM CyACKOM NPAKCOM U 3aK/bydluMa cyfosa u3 EY,
nomro 3311 npencrasba jenny kKomnmnanujy IITP.

2. Cnyuaj 1: O6jaBa mogaTaka ca cnucka rpahana koju cy y camomsonanuju Ha
cajry Bmage Ilpne Tope

Y Lpnoj Iopn je xpajem mapTa 2020. roguHe y jeKy ImaHZeMMje KOpOHa BUpyca
o6jaB/beH crucak rpabana koju ¢y y camounsonanuju. [lopen umena u npesumera 6umm cy
o6jaB/beHN U jeduHcmeeHu mamudnu 6pojesu, bpojesu menepona, aopece. Vimajyhm y Buny
OKOJIHOCTM, HauuH XuBoTa y Llpuoj lopu, fa ce pagu o cpeguum rie ce BehnHoM /byau
Mebyco6HO 103Hajy, moroheHu MojeaH I Cy CUTYPHO OM/IN M3/I0XKEHN CTUTMaTH3alVju
U y4¥ibeHa VM je HelloIpaB/byBa 1reTa (Bugetn npeam6yny t4. 75 u 85 I'ITIP). ITopen
TOTa MAEGHTUYHY LITETY IPETHeNN Cy U WIAHOBM yyKe WV LIMpe MOPOJIie ITorohennx
nojepuuana. Ob6jaB/plBame OBIUX IOfATaKa CBAKAKO HMje OJI0 HEOIIXOHO U IIOTPeOHO
3a MIMPY jaBHOCT, a 3/IpaBCTBEHM CUCTeM Tpeba Jla YKOIMKO je TO HOTpeOHO Impefy3Me

> 'The Privacy Collective ypyskeme nogseno je sppyskeny Tyx6y npotus Salesforce u Oracle 36or ynorpe6e
komaunha Tpehnx crpana 3a npahemwe u IbaHoOr OrIalIaBama. BpeHOCT criopa ce npolemyje Ha Ipeko 10
MUIMjapau eBpa. 3pykeHa Tyxx6a je mogHeTa y X0oMaH/ 1)y TOMOBMHOM aBrycta 2020.1., a 04eKyje [oan3ame
TyX6e 1y Benukoj Bpurauuju.
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aJleKBaTHe Mepe 3alITUTe U IPYXXU 3amTUTy octanuM rpahanuma. Tpeba umatu y
BIJY Jja C€ Pajyl O JbYAUMA, KOjU HICY 3apa’keH! KOPOHA BUPYCOM, a KOju Cy IOLIN U3
MHOCTPaHCTBa UM U3 YTPOXKEHNUX IOApYYja.

F G H |
L melica Mafr:;r:;:::jlfm Mj::t:sb:;ac:ta! Broj telefona | HES Doma zdravl
P i€ oo Bar 069/Ghueils Bar

Poafic 041196 Budva D6o/u  pudva

[ ¢ psommmmm Budva 068/5847 IB"'M

P e 00semes B 06753 E

b arev | eeessssssi? |Bar 067/5 3w r

i A OSEITE Tvat o6/t [Tivat

Fowie 1IM995 R’ 'Budva 068/Z0™  Budva

P P00mes  Plievija 068/3wwmm  Plievija

0 ctarovi¢ 79832100 |Podgorica 068/1#s =  Podgorica

1 savovié Ie . miSwn lPodgorIca 068/ mwm h’odgarh:a

2 ovié  peONENNIEN ‘Podgorica 069/§8% %  Podgorica

3 i 1 W s—— |} ar 069/  Bar

Y oBoM ciy4ajy 61 ce MOITIO HOCYAUTH HAKHAOA HeMamepujanHe uimeme, 1o
CIMYHOCTY ca obpasnoxeweM npecyne OcuosHor cypa Penpxupx (LG Feldkirch ox
7.8.2019. ropguue). Cama unmeHuna ua je Braoa Llpne Tope 6e3 npucmarnka nozoheHux
nojedunaua objasuna nodamxe, onpasoasa HaKHAdy Hemamepujante wimeme.®

Yaumajyhu y 063up ob6pasnoxema npecyne BpxosHor cyna Aycrpuje (OGH ogn
22.01.2020),” Bumrer cyma Mucopyk (OLG Innsbruck ox 13.2.2020)* u OcHoBHOr cyza
Kapncpye (LG Karlsruhe op 2.8.2019)° norobenu nojenuHuy Mory JoKasaTy Jja Cy UM
nospehera oceharva, ia IOCTOjU M36. Npaz 3HauajHocmu (Tj. ia je 06pajia 3HaAYAJHO yTULIA/IA
Ha BUX) U 0a cy ocemunu ouimeherve.

[Tpema HeMauKoj IUTepaTypu y ciydajeBuma data breach-a 6mma 6u onpasgana u
HaxkHada mamepujante uimerne, TIOUITO nozoheHa ocoba ey6u mozyhHocm da cama o0pedu,
Ko he umamu npucmyn weHum nodayuma. AyTopy KOju 3acTylajy OBO CTAHOBUIITE
8 Ocnosuu cyn ®enuxupx (LG Feldkirch) 7.8.2019. romune, omryka 6poj 57 Ilr 30/196 — 15 Ha HemaukoM,

https://www.addendum.org/files/uploads/2019/10/Urteil-LG-Feldkirch-O%CC%88sterreichische-Post-AG-
anonymisiert-online.pdf. 10.09.2020.

7 BpxosHu cyn Aycrpuje (OGH) 22.01.2020, omryka 6poj 9ObA 120/19s, https://www.ris.bka.gv.at/Dokumente/Justiz/
JJT_20200122_OGH0002_0090BA00120_1950000_000/]JJT_20200122_OGH0002_0090OBA00120_19S0000_000.
html, 9.05.2020.

8 Bumm cyn Mnc6pyx (OLG Innsbruck) 13.2.2020, omryka 6poj 1 P 182/196 na Hemaukom, https://www.
dataprotect.at/2020/03/06/post-schadenersatz/, 6.5.2020.

® Ocnosnu cyn Kaprcpye (LG Karlsruhe) npecyma o 2.8.2019, 6poj 8 O 26/19.
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yrnopebyjy To IIpaBo ca ayTOPCKMM M/IV ITATeHTHUM IpaBoM. PykoBaar (0AroBopHo nuie)
y oBoM ciy4ajy Bnapa ITpHe Tope ofroBapa 3a Henpedysumaree a0eK6amHux mexHu4Kux
U 0pP2AHU3AYUOHUX Mepa U CBOT JOTIPMHOCA fla Ce MOfIaly IToroheHnx miija KopucTe 6e3
BJXOBOT ofjobpema n HagokHazte. CaMo o6jaB/buBame mojaTaka o rpabannMa xoju cy
y caMOM30/Ialljyl HAPaBHO He INpeNCcTaB/ba KOMEPLMjaln3aLnjy, ajlu je MojefuHIuMa
ofly3eTa eKOHOMCKa MOI'yNHOCT MCKOPUIITAaBamkba BIXOBYX IIOfaTaKa O TNYHOCTI.

Ysumajyhu y o63up obpasmoxeme cymcke mpecyse OKpy>XHOT cyja
Amcrepaam (ox 2.9.2019) xop data breach-a, Braga Llpue Tope 6u 6uma ogroBopHa
3a HA0oKHAOy HemamepujanHe wimeme 3602 Henpeoy3uUMarba a0eK6aAmHUX MeXHUUKUX
U 0p2aHU3AUUOHUX Mepa Y BUAY objaB/buBama mofataka rpahana Ilpae Tope. Takobe y
norneny data breach-a ogHocHo o6jaB/puBama noparaka rpahana Lipue fope, yaumajyhu
y 063up 3akpyuke npecyzne OkpysxHor cynay Osepujceny (on 6.6.2019), Mmorna 6u ce
LOCYAUTY HAKHAOA HemamepujanHe uimeme 3002 2yO6umxka KoHmpone Hao no0AUUMa
o nuunocmu owmehenux.

Takobe, nosusajyhu ce Ha obpasnoxeme npecyne OcuosHor cyna Kapncpye (LG
Karlsruhe op 2.8.2019) Mo>ke ce JOKa3aTy [ja IOCTOjU OCHOB 33 HAKHAOY Hemamepujante
uimeme, jep OCTOjU N06pedd Npasa TUUHOCMU U HeOCHOB8AHO omozyhasarwe npucmyna
nooavyuma y eudy komnpomumauuje (nospede nooamaxa o nuuHocmu eHr. data breach).

JemHOCTABHO je 3aK/by4nTH f1a 6U Y OBOM C/Ty4ajy CBaKy IOjefiYHALL, KOju je orohex
HEOCHOBAHMM 00jaB/bJBambeM II0JaTaKa, MOTao Jla 3aXTeBa HAKHATy KaKo MaTepujaiHe
TAaKO ¥ HeMaTepyjajIHe MITeTe y IAPHUYHOM IIOCTYIKY 3a pomycte Brage 11T y o6pagn
noparaka. Y Ilpuoj Topu jom yBek He mocToju 3akoH ycarnarues ca [JITTP, ann 6u cBakako
10 OCHOBY 3akoHa o obnuzavuorum ooHocuma (300) mojenMHIM MOIIN f1a OCTBape
IIpaBO Ha HaKHajy HeMaTepujanHe mTere (wi. 210 a 300) kao nuyHOr mpasa (mpasa
nmmarocty wi. 207 300)." MoryhHocT 3acTymama off cTpaHe yApy>kKerma HelpoUTHIX
opraHmsanuja Huje npegsubeHa.

3. Cnyyaj 2: CHMMaK 3apa)keHOT MaIiijeHTa KOpOHa BIPYCOM 00jaB/beH Ha
PTB IInuuk

CHMMaK 3apakeHOr MalyjeHTa KopoHa BupycoM ca VHdexTuBHe kmnuke Kimunykor
Llentpa Cpbuje o6jasrbeH je Ha PTB ITunk. OBaj cry4aj 3a pas/inky off HpeIXOfHOT CTydaja
H1tje 00yXBaTHO BeNMKY Opoj mojenuHara, Beh Hekomiko norohenux nanyjenara. Mehyrnm,
3a PasNMKy Of MPEeIXONHOT C/Iydyaja MHTEH3UTET 3a[jMiparba ¥ IPUBATHOCT ¥ OKOTHOCTU
obpayie moflaTaka Cy fiazieko MHTEeH3MBHUjI, HeTo y cmy4ajy n3 Lpue [ope.

ITeo cHMMaK je Tpajao HEKOINMKO MUHYTA, je[THOM MALMJjEHTY Ce IIOTIIYHO BUJETIO
nmie, a 6UIo je ¥ KafjpoBa OCTAIUX IallMjeHaTa Koju Cy Ha pacIupaTopuMa, Koju cy
CHVYIM/bEHM Y TEIIKOM CTamby. 3a pofOMHy MaIjeHTa, KoMe ce BUJIENO JINIIE je OBO M3a3BajI0
jak crpec. OcuM TOra MOITIM CY OUTH AMCKPUMMHUCAHY Off OKOJIVHE, KaO MOTeHIIMjaTHNA
IIPEHOCHOIIY BUPYCA, 2 3apayKeH! IAI[MjeHT KOPOHA BUPYCOM je CTUTMATH30BaH (BUAETH
10 Oxpy>xnu cyg OBepujcen npecyza of 6.6.2019, 6poj AK_18_2047, https://uitspraken.rechtspraak.nl/
inziendocument?id=ECLLI:NL:RBOVE:2019:1827, 9.09.2020.

11 3ak0H 0 o6muranmoruM ogHOCHMA, CII. JIICT 1T, 6p. 47/2008, 4/2011 - gp. 3akon u 22/2017.
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npeam6yiy t4. 75 TITIP). Ha taj HaunH je o6jaBom PTB IInHK yunieHa Hellonpas/buBa
mTeta moroheHoM MojefuHIY U leroBoj mopopuuyu. Tpeba nmaru Takohe y Buny fa cy
ce Ha VIHdekTusHOj kmyuuny Knnunuxor Llentpa Cpbuje Hamasumm Hajtexxe 06omenn
HalujeHT off KopoHa Bupyca. Crora 61 CHuUMarbe IpOoCTOpHja Ifie Cy MalyjeHTI KOji CY
Y M3Y3€THO TEIIKOM CTamby Tpebaro fa Oyae HajcTpoxke 3a0pambeHo, a IPUCTYTI oMoryhen
CaMo JIeKapyMa U CeCTPMHCKOM 0COOIbY.

Y oBOM ciy4ajy 61 ce MOITIO HOCYAUTH HAKHAOA HeMamepujanHe uirmeme, 1o
CIMYHOCTU ca obpasnoxeweM npecyne OcnosHor cypa @enpxupx (LG Feldkirch ox
7.8.2019. rogune)."* Cama unmwennna aa cy Mugpexmusna knunuxa Knunuuxoe Llenmpa
Cpbuje u PTB ITumxk 6e3 npucmarxa noroheHux mojepuHara 06jaBumm NopaTke, 0npasiasa
HAKHAOY HeMamepujanHe uwimeme.

Ysumajyhn y 063up npecype Bpxosnor cyma Aycrpuje (OGH og 22.01.2020),"
Bumer cyna VMucopyk (OLG Innsbruck ox 13.2.2020)' u OcnosHor cyma Kapicpye
(LG Karlsruhe op 2.8.2019)"° norobhenn nmojeguHuy Mory fokasaTi ia Cy UM nospehera
oceharea, ja TOCTOjU M386. npaz 3HavajrHocmu (Tj. fa je o6psia 3HAYAJHO yTUI[AIA HA HHIUX)
u da cy ocemunu owmeherve.

[Tpema HemMauKkoj muTepaTypu y cnydajeuma data breach-a 6uma 6u onpaspana n
HaxHaoa mamepujante uimeme, HOWTO nozohera ocoba 2ybu mozyhnocm da cama 00peou,
ko he umamu npucmyn rweHum nodayuma. AyTopu KOju 3acTylajy OBO CTAHOBMIITE
ymopebyjy To mpaBo ca ayTOpCKMM WM IATeHTHUM IIpaBoM. PykoBaal, (OArOBOpHO
nuie) y oBoM cayd4ajy Mugpexmuena knunuka Knunuuxoe Llenmpa Cpbuje, anu u
PTB IIunk Tpebano 6u fa ofrosapajy 3a Henpedy3umarbe a0eK6amHUX MexHUUKUX
U 0p2aHU3AUUOHUX Mepa Y CBOT JOIPUHOCA Jla Ce MOJALM MOroheHMX /uIa KOpucTe
6e3 BUXOBOr offo0pema 1 HaJloKHaZle. Y3 To caMo o0jaB/bMBame IojjaTaka CHIMKA 32
PTB IIusk npencrasba KoMepyujanu3ayujy, jep je mojefMHIMMa Ofly3eTa eKOHOMCKA
MOryhHOCT MCKOpUIITaBamka HIXOBUX NTOJAaTaKa O TMIHOCTH.

Yaumajyhm y 063up obpasnoxeme cyncke npecyge OKpy>KHOT cyfa AMcTepaaM
(om 2.9.2019) xop data breach-a, 6unu 6u ogroBopuu n VMHugpexkmuerna kauHuxa
Knunuukoe Llenmpa Cp6uje u PTB ITunx 3a Ha0okHady Hemamepujante wimeme 30602
Henpedy3umara a0eKk6amHux mexHU4KUx u opeaHu3ayuoHux mepa 360or ob6japprBama
IoflaTaka IanujeHara Koju cy Ha jieuerby.

Takobe, mosusajyhu ce Ha mpecyny Ocnosror cyzna Kapncpye (LG Karlsruhe op
2.8.2019) mMoxKe ce JOKa3aTu Aa MIOCTOjII OCHOB 3a HAKHAOY HemMamepujante uimeme, jep
IIOCTOjU N06peda Npasa AUHHOCHU U HeOCHO8AHO omozyhasare npucmyna nodauuma y
8udy Komnpomumayuje (moBpefe mogataka o MMYHOCTH eHI. data breach). Pagm ce o
12 Ocnosnu cyn ®enaxupx (LG Feldkirch) 7.8.2019. ronuse, oryka 6poj 57 Lr 30/196 — 15 Ha HemadkoM,

https://www.addendum.org/files/uploads/2019/10/Urteil-LG-Feldkirch-O%CC%88sterreichische-Post-AG-
anonymisiert-online.pdf. 10.09.2020.

13 Bpxosrm cyr Aycrpuje (OGH) 22.01.2020, omryka 6poj 9ObA120/19s, https://www.ris.bka.gv.at/ Dokumente/Justiz/
JJT_20200122_OGH0002_0090BA00120_1950000_000/]JJT_20200122_OGH0002_0090OBA00120_19S0000_000.
html, 9.05.2020.

" By cyn Vinc6pyx (OLG Innsbruck) 13.2.2020, omryka 6poj 1 P 182/196 na nemauxom, https://www.
dataprotect.at/2020/03/06/post-schadenersatz/, 6.5.2020.

15 Ocuosuu cyn Kapnepye (LG Karlsruhe) npecyna op 2.8.2019, 6poj 8 O 26/19.
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HEOCHOBAHOM 00jaB/blBatby Bufieo cHuMKa Ha PTB [IuHK.

JemHOCTAaBHO je My OBOM C/Iy4ajy 3aK/bY4MUTH Jja OM CBaKM IIOjefuHAL], KOju je
noroheH HEOCHOBaHUM 00jaB/bVBabeM CHUMKA, MOTao Jja 3aXTeBa HAKHAJY IITETe y
IAPHIYHOM IOCTYIIKY 3a npomycte n VIHdexktusHe knunuke u PTB IInnka y obpagu
nopataka. OIrOBOPHOCT MO)Ke OMTH M COMMAapHo ofpeheHa, amy cBaky off pyKoBaola
OfiroBapa 3a yKynaH u3Hoc y HacTaHky mrere (wi. 86 ct. 5 33IUI). Y cruyuajy sa Hip.
PTB IIunk ucniaTy Le/oKyIHy mTeTy nojeanuuy, PTB IInnk uMa npaso pezpeca o
Nudexrupre kmmuuke Kmnunuakor Ientpa Cpbuje 3a meH yfeo y HacTanoj mrety (4.
86 c1. 6 33I1JI). ITopen Tora To 61 y Cp6uju 3amTuTy 61 MOITIO 1A IPYKU U YAPYKeHe
3a 3aIITUTY TTOJATAKA Y MMe CBUX IIOTOheHNX /1A MM CBAaKOM II0jeITHAYHO IoroheHoM
muny. Bucnna Hajoknase mrere y EY fo cama ce xperana usmeby 250 1 1000 eBpa 1o
1oroh)eHOM IOjeAMHITY Y CIMYHUM C/Ty4ajeBMa.

4. Cyyaj 3: Inpopmanyonu cucrem Kosup — 19

Ha I'yrmy cy 8 maHa jaBHO Ommu fOCTYITHY KOPYCHIYKO VIMe U JIO3MHKA 33 IPUCTYII
Mudopmanymonom cucremy Covid — 19 npeko cajra jefiHe 3apaBCTBEHe YCTaHOBE.

Postovani,

Korisnic¢ko uputstvo za web aplikaciju Evidencija Covid-19 moZete nadi ovde,
Svako ko je deZuran u Covid ambulanti se moZe ulogovati.

Korisnicko ime: sgigsseg

Lozinka: DNkl ™l

Ha Mudopmannonom cuctemy Covid - 19 ce Haase mogary o cBuM ocobama Koje
ce IIpaTe y IIM/by KOHTpPOJIe U Cy301jarba maHueMuje Kopona supyca y Cp6bujn. Pagu ce o
nofalyMa ocoba Koji Cy usjiedeHu, IpeMIHY/IN U TeCTUpanu (OUI0 fja Cy HOSUTUBHA
VLU HeTaTVMBHU), ocobaMa Ha jleuelby, OHMMa KOj/Ma je M3pedeHa Mepa caMOU3O0IaLyje
WIN CMeIlTaja y IpUBpeMeHNM OOMHNMI[aMa, ca MOoflalMa O BbIX0Boj okanuju. ITopen
TOra Hajlase ce 1 IOJaLy 0 ocobama Koje cy Moryhm Hocuory Bupyca 360r KOHTaKTa ca
obonemma.

Y 0BOM ci1y4ajy MMaMo 0z2pomHy konuuuny (Bupetu npeam6yny ta. 91 TITIP)
HOfIaTaKa O IMYHOCTU nodamaka o 30paeny (4. 4 T4. 16 33I1JI) xao u orpoMaH orcer
HOTEHIIMjaTHUX 0co0a Ha CBETY, KOjI Cy MOITIM 3a 8 jaHa Johu y Imocey| moiaTaka o 34paB/by
rpabana Cp6uje momTo cy ce nmogaiy Hajaaswiym Ha MHTepHeTY.'* OcuM Tora paau ce o
YIpO>keHnM ocobaMa, Kao LITO Cy 3apakeHu, TPYAHMIIE, [elia, Koje Takobe npecTaBbajy
oce6HO OceT/pMBE KaTeropuje, Kaia ce BbUX0BM nopany obpabyjy. Takobe, y 6asu cy
Ce Ha/Ia3WIN U JIOKAIMjCKY TTOJAIY 3apa’KeHNUX, TeCTVPAHUX, IITO MOXKE JJOBECTH [0
npoguucama.

16" Art. 29 Datenschutzgruppe, Leitlinien zur Datenschutz-Folgenabschitzung (DSFA) und Beantwortung der
Frage, ob eine Verarbeitung im Sinne der Verordnung 2016/679 ,wahrscheinlich ein hohes Risiko mit sich bringt*,
4. April 2017, iiberarbeitet am 4. Oktober 2017. ctp. 11.
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Kaga cy mopamm yro jaBHO JOCTYIIHY WIU YOIILITE HOCTYIIHW, OYXUHA mpajarea
wuxose docmynuocmu (Bupetu npeam6yny T4. 91 IITIP) je ox xpy4HOr 3Havaja. 3a 8
fiaHa 61710 je Moryhe oz 6m10 KOra Ha CBeTY IIPeKO MHTepHeTa IIpey3eTH LIeJIOKYIHY 6a3y
noparaka. Crora je mo 061MMy 0Baj IPOIYCT Off IIPeAXOHA 2 CTy4aja HajoOuMHUjI, moraha
HajBUIIe TI0jefiHAIIA ¥ pajiyi Cé O OTPOMHOj KOMMYMHM M3Y3€THO OCET/bUBUX MOAaTaKa
o muyHoCTHU. Vako HMje 06jaB/beHO 0 K0joj OOMIHMIIN Ce pajiu, ca IOY3AaHOCTH Ce MOXKe
3aK/bYUMTH JIa C€ PajiM O HEKOj Off [TTABHUX 0eOrpajiCKUX KOBUJ, 60MHMIIA.

I[Tosusajyhn ce na npecymy Ocnosror cyna Kapncpye (LG Karlsruhe ox 2.8.2019)
MOXKe Ce I0Ka3aTy Ja II0CTOjU OCHOB 33 HAKHAOY Hemamepujante uimeme, jep IOCTOjU
IOBpefa IpaBa IMYHOCTU U HEOCHOB6AHO omozyhasarbe npucmyna nodayuma y euoy
komnpomumayuje (moBpene mogaTaka o MMYHOCTU eHI. Data breach).”” Pagm ce o
HEOCHOBAHOM IIPUCTYIY cajTy VIndopmaronu cuctem Covid — 19 y3 momoh npucTymnumx
HoyjaTaxa.

Yaumajyhm y 063up cyncky npecyny OxpysxHor cyma Amcteppam (of 2.9.2019) kog
data breach-a, #.H. 601HuYa 6uta 611 OFTOBOPHA 32 HAOOKHAJY HeMamepujanHe wimeme 30T
Henpedy3umarea A0eK6amHux MexHUUKUX U 0p2anu3aytioHux Mepa y BUy objaB/byBarma
IPUCTYITHYX TTOfaTaKa, KOju Cy JOBeM o Moryhe 370ynoTpebe mogaTaka o IMYHOCTI.

[Tpema HeMauKoj MuTEpaTypu y cnydajeBuma data breach-a 6uma 6u onpaspana un
HaKHAda Mamepujante wimeme, nouimo nozohexa ocoba ey6u moeyhrocm oa cama 0opeou,
ko he umamu npucmyn rweHum nooayuma. AyTopy Koju 3acTyIajy OBO CTAHOBUIITE
ynopebyjy To mpaBo ca ayTOpCKMM WM ITIaTeHTHUM IIpaBoM. PykoBanal, (0froBOpHO
JINIie) Y OBOM CIIy4ajy je H.H. 00/lHULA OATOBOPHA je 3a Henpedy3umarbe a0eK8amHux
MeXHUYKUX U 0PeAHU3AUUOHUX Mepa VI CBOT HOIIPMHOCA fla Ce TIOAALy ITOoroheHnx mmia
KOpyCTe 6e3 BbUXOBOT 0fj00pema 11 HaJJOKHA/Ie.

Vmajyhu y BUAy MOTeHIMjaTy LITETY, HOKa3aHU HeMap U OKOIHOCTY OBOT CITy4aja,
Cyzi 611 y OBOM C/Ty4ajy MOTao a ZOCYAY HajBMIIY MOTYhy KasHY y OHOCY Ha IIpBa JiBa
crmyd4aja. VI y oBOM ciy4ajy OjeAMHIIM C€ MOTY 3alITUTUTH 3aXT€BOM 3a HaKHaJy ILTETe
y IApHUYHOM IIOCTYIIKY WIN Of CTPaHe YAPY>Kekba Koje X MOTY 3aCTyIaTH Y IIOCTYIIKY
pef CyJOoM.

5. Cny4aj 4: XakepcKu ynaj Ha cepBepe IpajickKe ylpaBe U jaBHUX CIYKOu
rpaga Hosor Caga

Youn novetka KopoHa Kpuse 1. Mmapra 2020. CAaOIIITEHO je /1a je JOLIIO KO XaKepPCKOT
yIaja i 3aK/by4aBara cepBepa rpaackux yrpasa y Hosom Cany, anmy 1 HEKOIMKO IPYTUX
jaBHMX cmyx6m JKII ,,JinbopmaTnka® Pagn ce o HajseheM ymamy xakepa MKaja y HeKn
cucteM y Cpbuju. IIpema tBppmy rpafonadenanka Hosor Caga 670kupan je 6uo yeo
ungopmayuonu cucmem Hosoe Cada. Mehytum, mogany o 1M4HOCT HABHOJZHO HICY
6w morohenu, jep ce Hajase Ha APYroj IWIATGOPMU. YKOIUKO Y3MEMO Jia je I1e0 CUCTeM
6/10KMpaH, jaCHO MOC/IeANIIa TOTA je A Cy OHZA OJIOKVPAHI U ITOALIY O IMIHOCTY OFHOCHO
obpaza noparaka o mmyHOCTH (Wi. 4 T4. 3 33I1/T). OcuMm Tora faHac roTOBO Aa He MOCTOjU
mw1atdopma Koja cryxu rpahannma, a koja He obpabyje moparke o MMYHOCTH.

17 Ocuosuu cyn Kapnepye (LG Karlsruhe) mpecyna op 2.8.2019, 6poj 8 O 26/19.
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CaormuTeHo je fa je mocTerneHo BpaheH cucreM 3a u3gaBame rpaheBUHCKIX J03BOIA
1 f1a je 6110 oMoryheHo mahame padyHa KOMYHA/IHMX YCIyra HakoH 4 maHa. ITopecka
yIpaBa ¥ I'pajicKy BUJIe0 HaJ30p HICY 4 laHa pajyIn, IOK je Ioce 4 JaHa 0cOIoco6/beH
camo fieo Buzieo Haazopa. OHemoryheH je 610 1 06padyH 3apasia rpaJicKMx CTy>KOeHMKa.
Xaxkepu cy Tpaxkunu 400.000 eBpa ogHOCHO 50 6MTKOMHA Jla OTK/bYYajy IOfaTKe, LITO je
rpaj Hosu Cap og6mo ma martu. HopMaaH cucreM Kakas je 6110 IIpe XaKepcKorT yrazia
je ycnocTaBibeH Tek 24.4.2020, mociie ckopo 2 Mecena of, ynazga 1.3.2020.

W nopen TBpA®KY IpafOHAvYeTHNKA, jaCHO je /la Cé pagyl O OTPOMHOj KOMMYMHI
HojaTaKa o IMYHOCTH, KOji Cy JOCIeNN y pyKe Xakepa. OBU IOLALVL Cy mpajHo u3zybmeHu!
3a pasnuky o cay4aja ca Vinpopmanmonnm cucremom Llosup — 19, rie mocToju maHca
fla TIOfjally HUCY YKPafleH!, Y OBOM CIIY4ajy Cy MOJALY JeUHUTUBHO 3aBPIIVIN KOT
xakepa. To 3HauM fa OHM MMajy MOTYhHOCT Jja €KOHOMCKM MCKOPMCTE UCTe WIN Ja UX
3noynorpebe. Ta mTeTa je faKie mpajua, Henonpasmpuea u He moxce ce omxnoHumu. OHa
noraba rpabane Hosor Caza u cBe oHe koju nocinyjy y Hoom Cany.

Y3 cBe TO OCTOjU U 6eh npempnperna uwimema 3a morohene nojexunie. Moryhe je
3aMIC/IMTY HeKOT MHBECTUTOPA, KOj) YeKa Ha M3JlaBarbe rpaleBIHCKe J03BOJIe 1 KOji1 360T
OBOT IIPOITYCTa He MO>Ke fla fo6uje rpaheBUHCKY fo3Boy. Ibemy je mpuunmeHa fupeKTHa
IITeTa, MOLITO ofijiaxke rpaheBuHCKe pafoBe. Beh npempnmweny wimemy umajy Takobe
cmyx6enniy rpasia Hosor Cajia, momito HuCy MOIVIN ja KOPYICTe HOBAIL Off CBOje 3apaje.
VcTo Tako morol)eHn nojeyiHIN MOTY IIPETPIIeTH ITETY, aKO Cy 6uie morohene MaTnyHe
Kmure (pobeHMx, yMp/ux, BeHUaHNX UTH.). 3aMIC/IIMO CUTYallMje y K0joj Cy BeHYama,
KpIITeHba VI CaXpaHe OTKazaH!. Pajiu ce makiie 0 JUPEKTHO IPeTPIbeHOj IITETH.

I[Tosusajyhu ce na npecyny OcnosHor cyna Kapncpye (LG Karlsruhe o 2.8.2019)
MO)Xe Ce JJOKa3aTy Jia IOCTOjU OCHOB 3a HAKHAOY Hemamepujante wimeme, jep MOCTOjU
HOBpefa IpaBa IMYHOCTU U HEOCHOBAHO omozyhasarve npucmyna nodayuma y 6uoy
komnpomumauuje (IoBpefe mofataka o IMYHOCTU eHr. data breach).'”® Pagu ce o
HEeOCHOBAHOM IIpUCTYIy cepBepuma rpaga Hosor Caza. OnrosoapaH Kao pykoBasall
HofjallMMa y 0BOM cry4ajy 6u morna 6wty JKIT Mngopmamuxa, koja obpahyje v mpukymma
yMpekeHO y MHpopMaloHoM cuctemy nopatke rpahana Hosor Capma. [Ja mu JIIK
Vudopmaruka nctyna y ynosu obpabusaua y nme rpasa Hosor Cana nnm gupKeTHO Kao
PYKOBasall, Mambe je off 3Ha4aja. BUTHO je 1a je 0Ba KOMIIaHMja HajBEpOBaTHM]je OATOBOPHA
3a Y4UEbeH MPOITYCT.

[Tpema HeMauKoj IUTepaTypu y crydajeBuma data breach-a 6mma 6u onpasgana u
HakHada mamepujante wimeme, noumo nozohexa ocoba 2y6u mozyhrocm 0a cama oopeou,
Ko he umamu npucmyn weHum nodayuma. AyTopy KOju 3acTylajy OBO CTAHOBUIITE
yrnopebyjy To ImpaBo ca ay TOPCKMM M/IV ITATEHTHNM IpaBoM. PykoBaar, (0aroBopHo nute)
y OBOM CITy4ajy je HajsepoBaTHuje JKII Mngpopmamuxa OETOBOPHA je 3a Henpedysumarve
A0eK68aAMHUX MEeXHUUKUX U OPeAHU3AYUUOHUX Mepa VI CBOT IONIPMHOCA Jla Ce MOfAIN
noroheHux miia Kopucre 6e3 BIXOBOT 0f00perba I HaJOKHAe.

Ysumajyhu y 063up cyzcky npecyny OxpyxHor cyna AMctepaam (ox 2.9.2019) xop
data breach-a, JKII Mn¢opmamuka 6una 61 OATOBOPHA 32 HA00KHAOY Hemamepujante
wimeme 3002 Henpedy3umarea a0eK8aAMHUX MEXHUUKUX U OPeAHUSAUUOHUX Mepa Y BULY

'8 Ocmosuu cyn Kapnepye (LG Karlsruhe) npecyna op 2.8.2019, 6poj 8 O 26/19.
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3allITUTe CepBepa U CYCTeMa IPajia, KOji Cy IOBE/N [0 37I0ynoTpebe MofaTaka o TMIHOCTIL.
ITomrTo ce MpOMIyCT U yIaz Ha cCepBepe HABOLHO JOTOAMO TAKO IITO j€ HEKO Off 3aI0C/IEHNX
K/IMHKYO Ha 3/I0OHAMEPHM €e-MalJl ¥ Ha Taj HA4MH 3aK/by4ao cepBepe, IPOIYCT Ce OI7iefa
Uy He 00y4asarwy 3an0cieHux 6e3aHux 3a npemre undopmayuonum cucmemuma. Illlto
3Ha4y Ja Takobe 11 113 OBOT pas/iora HICY Ipefy3eTe afleKBaTHe TEXHNYKe, OpTaHN3alIOHe
u KafipoBcke Mepe 3amrtute (wi. 50 33I1J1), koje cy moBese 0 MOBpefie MOfaTaKa O
mmaHocTu. Vako je JKII Mudopmarnka ceprudukosana mo ISO 27001 cranapay, To OBy
MHCTUTYLUjy He ocnobaba o oiroBOpHOCTY 3a HAKHAY LITETeE, a/Iy je MOXKe YOMaKUTI.

Vmajyhu y Buny Beh npeTprbeHy LITETy Kao ¥ TpajHO u3rybbeHe MOAaTKe CY/
61 y 0BOM CITy4ajy MOTao fja OCyAM 30MpPHO HajBUIITYy MOTYhy KasHy y OHOCY Ha IpBa
TPU C/Iy4aja, y 3aBMCHOCTY Off TOTa KOje KaTeropuje Iogaraka cy n3ryb/peHe Tj. ja Jiu ce
pajy 1 O OCET/bMBUM IOfIALIVIMA.

Y oBOM crrydajy MMaMo 2 BpcTe ITeTa — Beh peTpIybeHy MTeTy U TPajHy IITETY,
Koje cy o6e MaTepujaHOT KapakTepa. HakHaga HemMaTepujamHe mTeTe ce Takobhe Moxke
mocyautu. Vly oBoM cnydajy IojefyHIV Ce MOTY 3aIlITUTUTY 3aXT€BOM 3a HAaKHa/ly IITeTe
y IapHUYHOM IIOCTYIIKY MJIM Off CTPaHe YApY’Kea 3a 3alITUTY MofaTaKa Koje UX MOTY
3aCTyIIaTy Y IOCTYIIKY IIPeJ CY[OM.

6. 3ak/bydak

Honomemem 33I1I oTBOpMIIE Cy ce HOBe MOTryhHOCTM 3a IOjeAMHIIe Y IOIIeRY
HakHafle mTeTe. CTy4yajeBM 13 IpaKce IMOKa3ami Cy MOTYNHOCT OCTBapema TyXOeHnx
3axTeBa y MApHMYHMM IOCTYNLMMa Y nopebemy ca npecygama cynosa us EY.

HeocHoBany ynorpe6y nogaraka u kpuemwe 33I1J], kao 1 oBpeze mogaraka o
myHocty (data breach) Mory omreheny nojeguHIM yTY>XKUTH Y HAPHUYIHOM IOCTYIIKY. OHI
CBOj OJILITETHM 3aXTEB MOTY IIOJHETY CaMU M/IM Off CTPaHE 3aCTYIHKA HEKOT yIPY>Kemba.

Vmajyhm y BUly KOMIIEKCHOCT MaTepuje, MOTyhHOCT CTpy4YHOT 3acTymama
U Jlocajialllibe CUTYyaljije y MOI/Ie/ly 3allTUTe IoflaTaka O JIMYHOCTHU, CBAKaKo /la ce
Ipernopyuyje 3acTyname Off yAPY>Kerba 3a 3alITUTY IOfaTaKa. JeHa Off IIPeAHOCTH je Takobhe
¥ Ta LITO 3aCTYIHUK MOXKe 3acTymlary 1 nuie, anu 1 HeorpanmdeH 6poj mia. Tako 6u
Yy CTy4ajy XakepcKor ymaza Moriu 6uty sactynanu csu rpabarn Hosor Caja morohenn
XaKepCKMM YIIajIOM ¥ YOIILITE CBY IOTOheH M II0jeMHIIN, KOji IPHCTYIIE TY)KOEHOM 3aXTeBY.
Osaksu ciydajesu goBoje o Behe BepoBaTHONe y ycrex camor criopa u gpacTndHo Beher
¢dunaHCHjckor onTepehema MpeKpIINoLe 3aKOHa, LITO Y KpajibeM epeKTy JoBOAM 1o Behe
CIIPOBOAMBOCTH IIPOIICA BE3AHNX 3a 3AUITUTY IIOJATAKA O IMYHOCTH.

[TocTynuu nokpenytu ox ctpaHe IloBepeHnKa 1 NpeKplIajHUX CYI0Ba, HE MOTY
JIOHEeTH IoroheHNM INojeMHIMMa afleKBaTHY caTUC(aKINjy ¥ HOBYaHY HaJJOKHAJY 32
yunmeny mrety. Cpefcrsa HarraheHa off aIMVHICTPAaTVBHMX Ka3HH ce CIMBajy y OyleT,
TAKO JIa TIOjeIMHIN OCTajy yckpaheHn, ako M je mTeTa HaHeTa. Takobe Tpeba mmary y Bupy
fla ce ¥ TPOTUB pelerba [ToBepeHnKa MoXKe yIIOTpeOUTI MHCTUTYT 3acTyIama norohennx
nojenuHana. Pagu ce o cutyanmjama kaja IloBepeHnk joHece OTpeNIHy OfTyKy. A 1
TaJia II0jefVHIV Y MaTe€PUjaTHOM CMUC/Ty HEMAjy HUIITA Off yYUIbeHe 1TeTe. Y CIydajy
3acTymama off CTpaHe yApy>kemwa je Moryhe y ciopy npotus IToBepeHnka 360r HOrpenrHo
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IOHeTe OTyKe OCTBAPUTH [IPABO HAa HAKHA/y IITETe.

3acTyname off CTpaHe YAPY>Kera IMa jOII jefHY Be/IMKY IIPEJHOCT 3a I0jeHIIe, a
TO je He caMO MOTYhHOCTY a MM Ce IUTeTa HaJOKHA/IM, HeTO U [ja jeAHOCTaBHIje TOKaXY
Jia MM je MCTa y4nEbeHa, YKOIUKO Ce BIILE IIorol)eHNX MojearHaa IpUAPY K1 HapHIIHOM
HOCTYIKY IpoTus npekpiunona 33I1J1. CBakako To He CIipeyaBa IOjefiYIHIIe 1 Ia Ce CaMI
OpaHe, a/ 1 Jja caMo jeflHy 0co0y 3acTyra HeKo yapyxeme. [lojenyuim Tpeba fa 3Hajy u
TO f1a je Moryhe fja 10Oujy HaKHAAY IITETe IO YITIEAY Ha CYACKY mpakcy EY y n3Hocnma
oft 250 espa 0o 1000 espa 1o morohenom nojenuuiy. Crora je 6utHO fja rpabann cxBaTe
IITETy KOja MM je Y4MIbeHa, I UCTYIIe y OfOpaHy CBOjUX IIPaBa, a Ce MAaCOBHO IPU/YKe
TY>kKO€HOM 3axTeBy 1 fja Oy[y 3acTymaHu off IpoQecuOHaTHOT YAPYKema Koje ce 6aBu
3aIITUTOM IIOfjaTaKa O JIMYHOCTI.
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THE RIGHT TO COMPENSATION FOR DAMAGES IN THE
BREACH OF PERSONAL DATA PROTECTION

Summary

Individuals are generally guaranteed the protection of their personal data. They
may seek redress before the courts in civil proceedings for unjustified data processing or
data breach. The Personal Data Protection Law gives individuals the opportunity, with the
help of associations, to exercise their rights more easily and faster within the framework of
class actions, and to obtain compensation for monetary damage suffered by the controller
of their data. Especially in the case of mass violations of personal data protection, the
possibility of class actions finds its application. The data protection commissioner and
the administrative courts can only provide individuals with moral satisfaction, because
the funds from the collection of fines flow into the budget. In addition, individuals can
exercise their right to monetary compensation in courts in civil proceedings. The analysis
of cases from practice shows the probability of success of individuals in litigation in recent
events in Serbia and Montenegro.

Keywords: damages, material damage, non- material damage, personal data, EU
GDPR, DPL, data compromise, personal data breach, case law, class actions, data protection
and litigation, private lawsuits, Data Protection Commissioner, administrative proceedings.
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HOPMATHMBHO ITPABHU ACIIEKT 3AIITUTE IIOJATAKA O
JIMYHOCTMU - YIIOPEJHO ITPABHA AHAJIM3A

CaxxeTak

VcTopujcku mocMaTpaHo ujeja /byACKUX IIpaBa 1 1060/ je HacTata
[aBHO U IJIXOB KaTaJIOT Ce HEeIPeCTaHO MeHhao U IPOIINPIUBao, 6e3 063upa
Ha eBMJIeHTaH JleUUINT NpUMeHe TUX IpaBa y IMPaKCHU. YIPKOC TAKBOj
UICTOPUjCKOj MPAKCH, JEMOKPATCKM IIOPEMlaK y CABPEMEHOM CBETY, HE MOXeE
ce 3aMMCIUTH, y Behoj unm Mamoj Mepy, 6e3 TONITOBamba M OCTBAPUBaAIHA
JbY[ICKMX TIpaBa 1 co6oma. MexaHM3MM 3alITUTE TUX IpaBa Cy PasanynTy,
nodes o Mel)yHapoHMX [0 mpomyca yHyTpalmer npasa. IIpegmer osor
YJIaHKa je yIopeJHOIpaBHA aHa/IN3a ITOCTOjehX HOPMAaTUBHUX pellermha
3aIITHUTE MOfjATAKA O IMYHOCTY Y IOjeiTHIM M3a0paHyM JIp>KaBaMa Y IbYIXOBOM
MO3MTUBHOM 3aKOHOZIABCTBY. [apaHT OCHOBHMX JbY/ICKUX ITpaBa u cnobopa,
na ¥ IpaBa Ha 3alITUTY ITOfjaTakKa O IMYHOCTY je YCTaB Kao HajBUILM IPABHU
aKT fpkaBe. MehyTuM, ycTaB To YMHM Ha HaueTaH M YOIUITeH Ha4yMH, IITO
OfIrOBapa kErOBOM KapaKTepy. 3aTO je HEOIXOJHO, [ia Ce U APYTUM, IIpe CBera
3aKOHCKMM aKTUMA, a/Iif ¥ OCTA/IMM IMPOINUCHMA, YPeAU MaTepyuja 3aIUTUTE
noziaTaka o 1m4HocTy. To cy mojeayHe 3eM/be ypajinjie Ha pasnuyuTe HA4MHe.
ITum oBor pajia je f1a ce Kpo3 yIOpeJHONIPAaBHM NIPUKA3 YKaXKe Ha MOjeMHa
pelera Koja Cy yCBOjeHa y 3eM/baMa Koje Cy IpeIMET OB€ aHaju3e.

Kbyune peun: /byjcka nmpasa, IpUMBaTHOCT, 3aLITUTA IIO/IaTaKa, YCTAB,
3aKOH, CyJCKa IIpaKca.

1.VBog

3alITUTY HOfAaTaKa O IMYHOCTH Tpeha MOCMATPATH HajIpe Y KOHTEKCTY OMIITHX
npaBa 1 10602 YoBeKa. Y TOM CMUCTY, MOXKe ce pehy 1a KopeHV OCHOBHUX IIpaBa U
crmobozia cexxy jou y anTu4aKo go6a. TokoM BpeMeHa cBe BUIle ce IUPUO U 6poj U 06um
JbYCKUX IIpaBa 1 c1o6opa, 6e3 063mpa Ha Iepyofie y Kojuma Cy Ta IIpaBa 6yia cy)kaBaHa,
CyCIIeHIOBaHa MJIN YaK yKuziaHa. Vako ce pa3Boj /by[iCKUX IIpaBa 1 c1060/a Hitje OfBIjao
KOHTVMHYMPAHO M IIPOTPECUBHO, TIpaTehn Ty Iy Tamby, MOXe ce, TeHePATHO Y3€B, 3aK/bYINTH
Jla je TOKOM MCTOpUje O¥Ia IPUCYTHA MAaKap TeXIba JbY[Y 32 OCTBApPMBabeM THX IIPaBa.

! Ayrop je mpodecop Ha Brcokoj mepurmickoj mxonu Medica.

% AyTop je samocren Ha PO3C.
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2. IIpaBo Ha IPUBATHOCT
2.1. Micmopujcku KoHmeKcm HACManKka

IIpaBo Ha IIPMBATHOCT CIIafia y IOMEH CTapMX JbYACKUX IIpaBa 1 Tpeba ra CXBaTUTU
Kao CBOjeBCTaH €JIEMEHT AyTOTPajHOr IIpolleca HACTaHKa M pa3Boja JEeMOKPATCKUX
ppyumrrasa. OBO IIpaBo je HaCTalIo Kao MOTpeba Ja ce MojefIHall 3alITUTHU Off cBeMohu
Ip>KaBe Koja je YBEeK II0KasyBaja TeXIbY 3a KOTPOJIOM CBUX OHOCA Y APYILUTBY, I1a U
OHMX KOjM C€ TMYy IPUBATHOT XMBOTA HEHMUX MOJAHMKA, OFHOCHO TOjefuHaLA. Y TOj
60p6u HepaBHONIPABHIMX aKTepa, II0jeMHal] je HACTOjao 1a 6ap AeMMMIYHO 3aLITUTH CBOj
IPUBATHY NPOCTOpP 6e3 Melllama BlIacTy. Ta MpBOOMTHA HACTOjama Cy y IOYeTKy 6ma
pe3yJ/ITar OIILITEr MOI/Iefia Ha MUTakba IPUBATHOCK JOK Cy KacHUje 611a IIOTIIOMOraHa
IIPBEHCTBEHO IHNULMjaTMBOM II0jefiMHalla MHCIMPYICAHMX 3aI1aIHOEBPOIICKOM KY/ITYPHOM
OaITNHOM?, Ka0 ¥ AHITIOCAKCOHCKOM TPaJYILIMjOM U IIPaBOM.”

2.2. I[lojam npusamuocmu

ITpaBo Ha IPMBATHOCT je BeOMa KOMIUIEKCHO 1 OHO CaZip)K! HE CaMO NPABHY,
Beh n emuuky, gunosodcky u coyuonouwiky fUMeHsujy. Y NUTamy je IpaBo Koje je 1o
CBOM KapaKTepy YHUBeP3aiHo, jep je Y MUTawby PyHOaMeHmanHo JbYACKO IpaBo Koje
ce THYe CYIITVHCKe KOMIIOHEHTe YOBeKOBe ayToHoMMuje 1 crobope. VicTroBpemeHo,
OHO je u4Ho, Heomyhueo, u HenpeHocuso, Te IIPUIANA 406eKY, N0jedUHLY, He TI0 CHUIN
3aKOHa, HETO IPBEHCTBEHO IO Ipupoju ctBapu. OHO ce TM4Ye YOBEKOBE MHTUME,
JINYHYX TTOfjaTaKa, BberoBOT J0Ma, TOPOJNIIe, TOC/Ia KOjUM ce 6aBy, OTHOCA Y KOje CTyIIa
(6payHMX, HOPOAVYHMX, MeD)y/bYICKIX, OHMX Be3aHMX 3 3[[PaBCTBEHO CTakbe, 3aCTYIIAbe,
CTapaTe/bCTBO, UTH. ). JIpyruM pednma, y ATy je OFHOC IIOBEP/BUBOCTY KOjI je Be3aH
3a 7U4YHOCM TIOjeINHIIA, KOji My oMoryhaBa CUI'ypHOCT MHTVMMHOT )XVMBOTA U Pa3Boj
ErOBe JIMYHOCTH, 3a/]0BOJbebe, 00e30eheme 11 MOTBphuBame HEeroBor MHTETPUTETA U
JIOCTOjaHCTBA - jeTHOM peuyl IerOBY c10600)°.

Tako mocmaTpaHo, IpaBo Ha IPMBATHOCT ce MaHM(eECTyje y Be paBHIL. JeHOj, Koja
je Be3aHa 3a IberOBy MHTHMY, Ha IeIOB YHYTPALIIbY CBET KOjU jé Y TOM KOHTEKCTY CaMO
IETOB, PE3ePBICAH CaMO 32 Bera 1 Kora OH JbyOOMOPHO 4yBa 3a cebe M CBOje eMolyje.

3 [oTuuy jour 13 mpesne Kune u omirre v KynrypHe Tpagmimje Xe6pejara u Tpxa.

* Kao jenian oy pBUX 3BAaHIYHIX JIOKYMEHAT BE3aHMX 32 AHITIOCAKCOHCKM TIPOCTOP KOji TPETUPA TIPOG/IEMATHKY
[IPUBATHOCTH, Hajuelhe ce HaBoxu Jycmuuec o mxe Ileavye Aum ponet y Exrneckoj jour 1361 rogune. Foume
ce IpoIINCYje Mepa puBobera 1 Xalllera JIMIA y B3V ca IIINjyHUPambeM U IIPYCTYIIKMBAambeM APYTVX L.
> Bpenn HAIIOMEHYTH Ja CY [0jaM IPUBATHOCTU Y HOBMjOj MCTOPHjH MOKYILIAMN A AeDMHNUIIY TT0jefUHIIN
jour oxr 19 Beka. To je Hajpe ypasuo mo3HaTu amepnuku cynuja IJoosey, a moToM 1 #ABOjMIIa aMepUYKIX
npasHuka Samuel D. Warren I Louis Brandeis Kojy cy y CBOM IIO3HaTOM 1 YeCTO LIUTUPAHOM pany ,IIpaso Ha
npusamuocm” (,The Right to Privacy”) nucamy o IpUBaTHOCTH Kao ,,npasy 0a 6y0emo ocmasveHu Ha Mupy
(»right to be left alone”). Be3 063upa 11170 je Taj 10jaM faHac oboraheH HOBMM cafip)Kajima, jOI YBEK ce 4eCTO
KOPMCTH Ka0 MOYeTHYU KOPAK y 00jallliberby IPUBaTHOCTIL.

% ETuMOMNONIKY, ped TIPUBATHOCT MOTIYE Off TATMHCKE Pedu privatus Koja O3HauaBa MojaM Hewera ITo je
JIMYHO, HECTY)XOEHO, MHUTUMHO, IITO IPUIIajia UCK/bY4IMBO IIOjeMHILY.
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Y Bpyroj, 0BO JBYACKO IIPABO Ce THYe 00HOCA OpY2UX npema nojeOuHuy " ’eroBor Ipasa
fla OTPAaHNYM MEPY TOT YTUIIAja [PYTUX HA HETOB YHYTPALIY KUBOT.

2.3. Caodpaj npasa Ha npusamuocm

Cayipykaj OBOT JbY/ICKOT IIpaBa Huje IPeL3HO YTBPheH ma ce y Teop1jCcKOIpaBHOj
VHTEPIIPeTALj) MOXKe TOBOPUTI O FeTOBOM UiLPeM U yiHem 3HAUCHY.

Y yscem cmucny, OHaKO KakKo je Hajuenrhe HOPMMPAHO y IPaBHUM IIPONNUCUMA
Be/IMKOT 6poja 3eMasba 1 y MehyHapogHOM ITpaBy, cafip>kaj IPMBAaTHOCTY 00yXBaTa 1paso
3awimume nooamaka o IUYHOCMU, NPA60 HA HeNoB8PeOUsoCH CAHA U NPAaso HA MAajHOCH
nucama u opyeux cpedcmasa onuimerva.

C ppyre cTpaHe, wiupu nojam MpUBATHOCTY CafipXKI, IOPeJ, HaBEIeHUX U Jpyre
acIeKkTe KOju HeMajy caMo AMPEKTHe Be3e ca Ta TPY 00/IMKa MpUBATHOCTH, Beh mmajy
MOAMPHUX TayaKa U ca IPUBATHOM CepoM IMOjeNHIIA WIN Ce TUYY HberoBe TMIHOCTH
yorurte. Y TOM CMUCTY Ce TIOf, CafipKaj IPMBAaTHOCTU MOTY IOJBECTHU U IIpaBa Be3aHa
3a 710000y 2060pa, Kpeupamwe OTHOCA Ca [PYTUM JbYAMa 1 OCTAIM OFHOCU KOjIMa ce
TOjefiMHaL] OCTBApYje Kao IMYHOCT.

ITopep Tora, IO IPUBATHOCT Ce MOTY Pa3yMeTH M OAHKOBHU PA4yHU, 30pascmeeHa
Joxymenmayuja, iy U 3ajyipame y ocTajle MHTUMHe cdepe Koje ce TUYY NpusamHux
pomoepapuja, nuunux cknoHocmu u Hasuka (IITa CTe jenmy, TAe CTe U ca KuMe 6y y
ozpebenom Momenty, uty.). CBakako je ped u o ApyruM chepama mpuBaTHOT KUBOTA KOje
Cy Y Be3M} Ca IeTOBUM PAOHUM AH2AH0B8AHEM, O HeTrOBJMM aKTMBHOCTUMA y CTI0OOTHOM
BpEMeHY, npodecujom, OpiasmpaHcmeom, OFHOCY IpeMa npasy Ha susom (pabamy -
HIpeKnuay TpysHohe, caMOyOUCTBY ), npasy Ha ume, Npasy HA NOUIMOBAtbe NOPOOUUHOZ
HUBOMA, NPABY HA OPHABTLAHCMB0, HA U300D 3aHumarea, NTH. VisBopehu capxaj mpasa Ha
IPYBATHOCT 3 IPBOOMTHOT, OFHOCHO €/IeMeHAPHOT IIPaBa, Cafjp>kaj paBa Ha IIPUBaTHOCT
ce MO>Ke IPOIIMPUTY 1 Ha c710000y MUCTIU, BePOUCHOBECIU, YOPYHUBAtLA, 2060p4, jeTHOM
pedu Ha npaso 0ocmojaHcmea Koje je y OCHOBM CBUX OBMX C/I0007A.

AKko ce y3Me y 003up Ia ce CBaKO Off OBMX HEIITO OILITHUjMX ITPaBa MOXKe JOlaTHO
pas3yiuTH Ha HI3 [I0jaBHUX OOJIVNKA, OHJIA Ce MO>Ke CXBATUTY CBa KOMIUIGKCHOCT CajipKaja
IpaBa Ha IIPMBATHOCT KaKO y aKTYeJTHOM TPEHYTKY, TAKO ¥ Y Pa3BOjHOM CMUCTTY. Y IIpUIOT
TOMe FOBOpM U IIpakca Eeponckoz cyoa 3a wyocka npasa Koju Huje ycIieo fia Mpelyu3HO
ofipeny ImTa cBe oOyXBaTa Cajp>kKaj IpaBa Ha MPUBATHOCT. VICTMHA, yCTaHOB/bEHA je
ozipebena mpakca koja je Tome cyny oMmoryhua ga npuxsata pacipas/barbe 1 ja JOHOCK
Ipecype Koje ce TUYy BPJIO pa3N4nTIX, IIOHEKa | AVCKY TaOV/THUX acIeKaTa IPMBaTHOCTI.

3. HopMaTBHO paBHM OKBUP 3aIITUTE TMIHUX IOJATAKA
3.1. Yso0He nanomee
Be3 063upa Ha noTenkohe npenusHOr TEOPMjCKOT U MIPAKTUYHOT ofpehersa mojma u

cafIp>KVHe IIPMBAaTHOCTI, M3BECHO je Aa he ce criekrap mpasa Koja cy Be3aHa Ha IIOCpefiaH
VIV HeTIOCPeflaH Ha4MH 33 IPaBo IPMBATHOCTY CBE BUIIIE IVPUTY 1 06orahuBaTyt HOBUM
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acreKTyMa. 3aTo je HeOIIXOHO 1A Ce YTBPAe MeXaHM3MI 1 JOHeCy ofroBapajyhu mpormicn
koju he 6uty y pyHKIMjU 3amITTe TpaBa Ha MIPUBATHOCT, I1a ¥ HA FETOB JIe0 KOju Ce
OJIHOCH Ha 3alLITHUTY MOfIaTaKa O IMYHOCTIL.

OBO YTONMKO IIpe IITO MOATKe O TMIHOCTI He KOPUCTE CaMO JIP)KaBHU OpPTaHIL,
Hero ¥ MHOTOOPOjHY IpUBpesHN 1 ApyrH cybjekTu. CBM OHM MOpajy OuTy 00ysmanu y
IpeTepaHoj yIIOTpeOu 1 37T0yOTPeOy IMIHNUX IOATAKA U TO KPO3 HOPMATVBHOIPABHY
3AIITUTY IIOjeANHALA 1 BbYIXOBOT IHTETPUTETA.

Y TOM cMuCITy fOHeTH Cy Ha MelyHapofHOM I/IaHy MHOTOOPOjHU TOKYMEHTH,
IPaBHY aKTI U IPOIIUCY KOjU CY Pas/IM4MTH IO CBOjO] OIIITOCTH, KAPAKTEPY ¥ HOMAILA]y’.

3.2. Bawmuma nodamaxa o AUUHOCMU

3amTnTa mojjaTaka o JIMYHOCTHU CTapa je KOJMKO U caMo TO IpaBo. O6UM ¥ HUBO
Te 3aIUTUTE TOKOM UCTOpUje je 6110 Pas/IMINUT U 3aBUCKO je Off Off APYLITBEHMX IIPUINKA
yoIuuTe, I0ce6HO pa3BMUjeHOCTH APYLITBA, JOCTUTHYTOT CTElleHa leMOKpaTusanuje,
UCTOPUjCKOT U KyITypHOr Hacneba, uta. 3amruTa je 6mmm npucyTHa 6e3 063upa 1mTo
je y mojeuHMM HeoHMIIaMa pasBoja [pyLITBa BuIle O1/Ia eKIapaTiBHa, HETO CTBAapHA.

[laHac je eBU/ieHTaH HALIOP 3a YCIIOCTaB/bakbe IIPABHOT OKBYpa Koju he omoryhnrtu
eMKaCHMjy 3aIUTUTY Of 37I0yNOTpeba INYHUX HOfjaTaKa, 6110 Off CTpaHe Ap>KaBHUX
MHCTUTYIIMja WIN IPYTUX CybjeKara.

4. YnopegHa aHanu3a HOPMAaTUBHO IPAaBHUX pellielba NMOjefHNX Ip;KaBa
4.1.Y800Ha pasmamparea

I[Topen mebynaposHe perynatnse KojoM ce ypelyjy nurama Be3aHMX 3a 3alITUTY
nofaTaka o IMYHOCTH, IOjefyIHe 3eM/be Cy CBOjUM YHYTpallb/M IIPONICUMA Peryaucae
oBO nuTame. LInb oBe ananmse je ga yrmopepe Ta pasnmynuTa HOPMaTMBHOIPABHA Pellerba
Iip>KaBa Koje Cy IpelMeT aHa/lu3e, Kako Ou ce BUjene IPeJHOCTU M MaHe u3abpaHor
MoJie/la 3alITUTe [T0faTaka o MMYHOCTHU. [Ipy ToMe cMO cBecHM fia Cy yCBOjeHa pellierba
pe3y/ITaT KOHKPEeTHNUX APYLITBEHONIOMUTUNYKIX ypeherba oje;IHNX 3eMasba, BbIXOBOT IIpe
CBera IIPaBHOT CYCTEMA, /I ¥ ICTOPYjCKOT, KY/ITYPHOT U ipyror Hacneha, kao u yruiaja
EBporicke yHIje ¥ lbeHOT 3aKOHOZJaBCTBA OHMX 3€Majba Koje IPUIafiajy TOj OpraHM3aLVj .
Ananmsa ce ogHocu Ha Tpu ipxkase u To: CAJl, XpBarcky u Cpoujy.

7 Tocroju untas Hus MehyHapofHUX OKyMeHAaTa Off KOjuX je mocebHo 3Hauajua Onwima dexnapayuja o
yockum npasuma ycojera (1948) roguue y Viemumennm Harpujama Koja eKCIUIMIIMNTHO HaBOJM IIPaBO
Ha TIPUBATHOCT y WwiaHy 12; satum MehyHapooHu nakm o epahancKum u nonumu4kum npasuma, yCBojeH
pesonyuujom eHepanHe cKymuITHHe YjenumeHnx Hanuja 2200A (XXM) 16. gerem6bpa 1966 ropuHe, rje ce
y WiaHy 17 HaBOJM “0a HUKO He Moxce OUMu U37103eH NPOU3E0LHOM UMY He3AKOHUIOM MeULary y NPUSAmHU
HUBOM, NOPOOULLY, CIAH UTIU NPENUCKY, HUMU NPOMUB3AKOHUMUM HANAOUMA Ha 4acm U yened... Konsenyuja
0 3auMuUmu bYOCKUX NPpasa u 0CHO6HUX c10600a ycBojeHa y Pumy 1950 rogune; Konsenyuja EY 0 ocHosHum
npasuma, yceojena 2002. ropune, UTxH.
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4.2. Yemaenonpasna pezynamuee
4.2.1. YcTaBHe rapaHiyje IpaBa Ha 3allITUTY TTOfaTaka o jm4Hocty y Cpbujn

Penry6mka Cp6uja je muTame 3aIuTiTe IMYHUX IIOfjaTaKa ypeayIa CBOjUM HajBUIINM
IIPaBHMM aKTOM - YcTaBoM®. Y CK/Iajly ca IIpMPOJOM M KapaKTepOM HajoIIIITHjer TPaBHOT
akTa, Ycras PC samrTuTy mogaTaka o IMYHOCTU TapaHTyje HademHOM (opMyaIyjom
“3ajemuena je saumuma nodamaxa o nuunocmu” (ctas 1). Cras 3. ucror wiaHa ynyhyje,
VICTVMHA Ha IIOCPeJjaH Ha4ylH, Ha 3aKOH KOjiM ce O/mmke ypehyjy muTama samrure Kpos
3abpaHy ¥ KaKibaBambe YKONMKO Ce MOfIaIlyl KOPYUCTe CYIPOTHO CBPCY IMPUKYII/baba.
JcToBpemeHo ce HaBOJie Pa3no3n Koju foBofie 1o n3yseha 3abpane kopuirherma nojaraxa,
uctuayhm fa ce oHu ofHOCe Ha MOTPeOy Boherwa KPMBUYHOT ITOCTYIKA U 3ALITUTE
6esbennocTu Pery6rmike Cpbuje.

HMcTo Tako ce M3pMUNTO HABOAM fIa C€ CAMO 3aKOHOM MOTY YPeJUTU IUTAbA
IpUKYIUbama, 00pajie 1 fApKama MojaTaka o MMIHOCTY (WiaH 42, ctas 2). M To je cBe
Kajia je y nuTamy 4iaH 42 YcraBa PC Koju ce ogHOCH Ha 3aIUTUTY IOAaTaKa O TMIHOCTH.

Mebhyrtum, anammsupajyhm octane onpenbe YcTaBa Koje ce OJHOCE Ha 3aLITUTY
JBY[ICKUX ITpaBa 1 c710007ja, MOYKeMO 3aK/bYYUTH Jja C€ jeMCTBO KOje Ce OHOCH Ha 3aIUTUTY
TUX BPEJHOCTH MOYKe IIPUMEHNTH U Ha 3aIUTUTY MofaTaKa o IMIHocT. Hanme, 4iaHOM
22 YcraBa PC rapaHTOBaHa je onuma 3aumuma pyockux u MarUuHCKUX npasa Kpos
¢dbopMynanujy f1a cBako MMa IIPaBO Ha cYOCKy 3auimumy’, Kao U Ha 3alUTUTY U IIpef
MmebynapopuuM ncturynujama'® Ilopep cyzcke samTute npef peJOBHIM CY/JOBUMA, YCTaB
rapaHTyje ¥ HeTIOCPENHY YCrMABHOCYOCKY 3allITUTY KOja Ce OfiBYja KPO3. T3B. YCIMABHY #anby.

4.2.2. YcTaBHe rapaHuyje Ipasa Ha IIpaBa Ha 3alITUTY IOflaTaKa
o mmanoctn y CAJL

Ycras Cjepumenux [Ip>kaBa M3pMYNTO He IIPONNUCYje IPaBo Ha 3alITUTY IOfaTaKa
o mmyHocty''. OBa KOHCTaTalyja je TaYHa YKOIMKO Ce IOf, TYM IofIpasyMeBa M3PUIUTO
IIOMMIbarbe ITpaBa Ha 3alITUTY OBOr IIpaBa y camoM YctaBy CAJl. Pasnore nsocrap/bama
oBor mpaBa 13 YcraBa CAJ] Tpe6a TpaXUTu y HOCEOHUM UCTOPUjCKMM M IPYLITBEHUM
IpIWINKaMa y BpeMe KOHCTUTYVCama OBa IpyKaBe, a/li ¥ Celn(UIHOCTIMA Be3aHUM 32
APYLITBEHONOMUTNYKO ypehewe Cjennmennux JIp>kaBa'?,

8 Ycras Pery6mike Cp6uje, ,,Crrysk6enn rmackmk PCY 6poj 98/2006.
? To ce CBaKaKO OJHOCH M Ha MAKUHCKA TIPABA.

10 3amrTira npen MehyHapopHIM OpraHMMa MOXKe ce TPKUTHU Kajja ce MCIpIIe CBa IIpaBa CPefCTBa IIper
mpomahuM cypgoBuMa.

' OBo ynpkoc ToMe WTO ce y akTopuMa Koji Ce y3uMajy y 063up y HpOLeHN bYACKIX TIpaBa Koju Cy
yTBphern YHuBepsanHoM JJeknapariijoM 1 KpUTepyjyMa 3a BpeJHOBabe OBOT IIpaBa MHOTOOPOjHVX IIMBITHIX
opraHmsanuja Kao ITo cy: Amuecmy unmepramuonan, Freedom House, Human Rights, Vndex énadasune
npasa YH u Ceemckom npojexam npasoe... y6puimeHo u npaso Ha NpUsamHoct.

12 Haume, nipe Hero mrro cy pucTaie Ha paTuduKaIyjy aMepudKor Ycrapa, Heke ipykaBe MHCUCTUpAJIe Cy Ha
ycBajamy aMaH/IMaHa Ha YcTaB 13 1787. ropguHe. Y mnTamy Cy 61171a jeMCTBa Koja Cy rpahaH1Ma rapaHTOBasIe
rpabaHcke cobope, koje cy mHade Beh mocrojane y Behunu caBesHux fpykasa. 3aTo Cy caBesHe p>KaBe
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Bes 063upa 1ITO ce MpaBO Ha 3alITUTY MOfaTaka o MMyHoCcTU y YctaBy CAJl
eKCIUIVILIATHO He OMIIbe Kao IT0CeOHO JbYACKO IpaBo, y npakcu BpxosHor cyma CAJL,
IPUCYTHE Cy MHOTOOpOjHe Ipecyfie KojuMa ce IMITUTY OBaj VUM OHAj aCIeKT OBOT IIpaBa.
[oTOBO Jja HeMa HI jefIHOT 3HaYajHOT aMaH/MaHa Ha aMepUYKM YCTaB KOjUM Ce jaMun
HEKO VHMBU/YaTHO JbYACKO TIPaBo MM 0003, a 1 ce He MOYKe M3BeCTH 13 IIpaBa Ha
IPUBATHOCT, cxBaheHor y mupeM 3Hauerwy'’.

3aro ce moxe pehu ma YeraB CAJ] mpefcTaB/ba ONIITY YCTaBHU OKBUP KOjU
rapaHTyje ¥ LITUTY OCHOBHA ITpaBa U ciobope rpabannMa xoja He Mory 6utn yckpahena
HJjeTHOM OJI/TyKOM OM/I0 KOjer HUBOA BIIACTH.

4.2.3. YcraBHe rapaHuuje Ipasa Ha 3allTUTY IIOfaTaKa O IMYHOCTHU Y XPBATCKO)]

YcraBom Peny6nmke XpBaTcke IpOIMCaHa je 3alITUTA TTOfATaKa O TMIHOCTH .
Osa ycraBHa ofipefi6a ynyhyje Ha 3aKOH Kajia je y IUTakby OACTYIame Of OIIITe HOpMe
Jla ce CBaKOMe rapaHTyje 6e36efHOCT 1 TajHOCT IMYHUX NofiaTaka. To sHauu e ce 6e3
CaIrJIaCHOCTM NOjeVHIIA IMYHY ITOJALM MOTY CKYIUbaTy, 06pahuBaTy 1 KOpUCTUTY caMo
TI07], yCTIOBMMa KOji1 ¢y ofpeleHn 3akoHOM. VIcTO Tako 3aKOHOM ce pery/Iuie U 3alTUTa
IOfIaTaKa, Kao U HaJi30p HaJl JeloBabeM MHPOPMATUBHMX CUCTEMA Y 3eMJ/bM, IITO je
H0CeOHO 3HAYAjHO Y €TIOXY JOCTUTHYTOT HUBOA U HEIIPEeCTATHOT Pa3Boja MHPOPMATUIKIX
Y KOMYHUKAIIMOHUX CUCTeMa. VI Hajsaj, 3aKoH 3abpamyje IMUPOKY YIOTpeOy MTMIHUX
nofiaTaka Koju 611 MOITIN J1a ce 37I0YIIOTpeb, T1a cé OHM MOTY KOPUCTUTH CaMoO y CBPXY
IbUXOBOT IPUKYTI/bamba.

4.3. 3axoncka pezynamusa

Jlorn4Ho je ma ce ycTaBHOIPaBHE TapaHIMje 3alITUTE MOfaTaKa O MMIHOCTU He
MOTY, 360T Haue/THOT KapaKTepa, leTa/bHO yPeIuTH YCTaBOM. 3aTo je leTa/bHja 3alITUTa
OBOT IIpaBa IpeIyLITeHa 3aKOHCKOj PeTy/IaTUBIL.

4.3.1. 3akoHcKa perynatua y Penry6mum Cp6uju

3axon o sauwmumu nooamaxa o nuunocmu (33I1I) je y ckmapy ca ycTaBHUM
oxpen6ama Koje onpelyjy rpanuile u OKBYMpP 3aKOHOJABHE TATHOCTH Y Cheput bYICKIX
IpaBa, ypeiuo MuTama Koja ce OiHOCe Ha OBY MaTepujy. [Ipu ToMe ce pyKOBOZMO ONIITIM
CTaHJAP/IVIMa KOj! TTOCTOje y 06/1acTy 3alTHTe MOfaTaKa O IMYHOCTH, HapounTo Onuimom

uspejcTBoBaste ycBajama IIpednoza npasa us 1791.200ure Koju je Cafpykao feceT aMaHAMaHa IIO3HATHX IIOf,
HasusoM Bill of Rights. IIpaBa yTBpbheHa y 0BMM aMaHMaHMMA LieHTPa/IHa BIACT HIje CMena fja IPeKpILIIL.
Ha Taj HauMH CTBOPEHM Cy TeMeJbH 3a YCIIOCTaB/batbe edKacHe 3alITUTe CUCTeMA I0jeiY HAYHNUX IIPpaBa Koja
HICY MOITIN IPEKPIINTI HI CDe;[epanHe B/IaCTH, HY BJIACTU CaBE€3HUX JIP>KaBa.

13 C npyre crpane, Braje Mory rpahanima ofo6puTy Beca mpaBa off OHMX MPOTICAHIX AMEPUYKIM YCTaBOM,
IITO je moce6aH mpobyeM Kaja ce pajy o IpuMeHu MehyHapogHux yrosopa

14 Hapopne nosune, H 56/90, 135/97, 08/98, 113/00, 124/00, 28/01, 41/01, 55/01, 76/10, 85/10, 05/14, Opemakx
N, an.37
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ypedbom o 3awmumu nooamaxa (I[JIIP) EBponcke yunje'. Ilonamajyhm ce y ckmamy
ca CTaTycoM KaHAupjaTa 3a wiaHa EY, Halra 3em/ba je oHema HOBU 3akoH 0 3auimumu
nodamaxa o TU4HOCMu's.

He ynasehn y ananmusy sakoHckux oipenou, Tpeba ucrahu fa cy ocHoBHa Hauerna,
NPVHIVIN U IW/bEBY KOji ce 3aKOHOM »Xesle mocTuhm y cknagy ca Onuimom ypedbom o
sawmumu nodamaxa (IIIIP), koja ce OGHOCY Ha 3aLITUTY TI0jef1HAIIA Y Be3) ca 00pafioM
JIMYHMX TIOfjaTaKa U CIOO0IHOM KpeTarby THX ITOofjaTaKa.

[lopen 3axona o 3aumumu nodamaxa o nuuxocmu 'y Penryomiu Cpoujn goHeTn
Cy U Apyry OPOjHYU 3aKOHCKM IIPOIMCH KOjU Ce TUYY 3allITUTE ITOflaTaKa O TMYHOCTY KOju
ypebyjy Ta nuTama Ha mocpefaH WM HeIOCPelaH HaulH. 3aKOH O 3alITUTY IHOAaTaKa O
JMYHOCTY IPOMICYje fa cBe oApen6e MoceOHNX 3aKOHA MOpajy OMTH Y CKTajly ca OBUM
3aKOHOM".

4.3.2. 3akoHcKa perynaruse y Peny6mmiu XpBaTckoj

I[Tocne crynama Ha cHary Ypen6e (EY) 2016/679 Eypornckor mapnamenTa n Casera,
Perry6nuka XpBarcka je kao wianuia EY 6ma y o6aBesn ja yckmai CBoje 3aKOHOJIaBCTBO
ca oBuM obaBesyjyhum npomnncom. PykoBonehu ce Tume XpBaTcka je joHena HOBU 3aKOH
0 3aumumu no0amaxa o TUYHOCHU.

Y cxmamy ca HOBUM 3akoHOM Pemy6/ika XpBaTcka je KOHCTUTYMCAIA ¥ HoceOHe
opraHe 3a KOHTPOJIy 3alUTUTE MOflaTakKa O MMYHOCTU. To je OIpuUHeNo BUIIECTPYKOM
nosehamwy 6poja mpegmera, Kao 1 6poja MHCIEKIVjCKMX KOHTPOJIA KOje je M3BpIImIa
II0CTIe yCBajarba HOBOT 3aKOHA. VI3 Tora ce Mo)ke 3aK/by4UTH Jija je IpuMeHa EBporcke
ypenbe Kpo3 HaIlMOHA/IHY 3aKOH MHOTO yTHUIIa/Ia HAa CBE aclleKTe 3alITHTe MOflaTaka O
JIMYHOCTH, T0ce6HO y cpepu cipoBohera yIpaBHIX NOCTYIaKa (IPUTY>KOM Ha IOBPeRy
OBOT IIPaBa, HAPOYMTO y MOCTYIIMIMA BE3AHNM 33 YTOBOPE O IIPETILIATH Ca OII€PAaTOPKMa,
Kao 1 06pajy nojaTtaka Kojy y Be3y ca BUJEO0 HafI30pPOM).

4.3.3. 3akoHcka perynatuse y Cjenqumenum JIp>xaBama

Y cucreMy 3amITHUTe JbYACKUX IpaBa 1 c1o6ofa y KojeM IOoCeOHy YIOoTy uMajy
CYZIOBY, HApOUMTO BPXOBHM CyJI, /i ¥ CaBe3HM 1 JIOKATHU CYHOBH, YIOTra defepaaHor
3axona o npusamHocmu Hrje HAPOINTO 3Ha4ajHA. OBO IOTOTOBO AKO Ce y3Me y 0631p
npolenypa nMIieMenTanyje Mehynaponuux yroopa koje cy CAJl sak/pyune, a Koja
3aBICY Off CABE3HMX I JIOKATHMUX IIPOIINCA.

3akon o npusamnocmu u3 1974. ropune'®, ypebyje npBeHcTBeHO Iponenype y
Be3l ca IPaKcoM MHPOPMICatba Iy TeM IPUKYIUbambha, OfpKaBama, yIoTpebe 1 mupema

!5 Ypenba o samtuty mopataka o muranoctu [P 6poj 2016/679 noweo je Epornicku mapnament u Esporcku
Caser gana 27.anpua 2016. roguse.

16 Cr.rmacuuk PCY 6poj 87/2018.

17 3aK0H 0 3amTUTK IOAATaKa 0 MIHOCTH ,,Cr.rmacHuk PC 6poj 87/2018, unaH 2, cras 2.

'8 3axon o samrruty npusarHocTH (Privacy Act of 1974 5 Y.C.I1. §552a Ac AMen/ief) ca M3MeHaMa I JIOTyHaMa,
ToHeT je 1974. ropuse.
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nH(pOpMalja o MojeAMHIIMA Koje ce HaTaze y 6azaMa IofjaTaka HaJIeXXHNX IPXKaBHUX
oprasa. Taj cucTeM je MemaH y CK/IaZy ca IPOMEHOM JPYLITBEHMX OKOTHOCTH, Ko LITO
cy HIIp. 6uste oHe cTBopeHe nocie adepe Bonreprejr. Ha meroBy npumeny cy yrumamm
takobe u uorabajl/[ u3 2001. roguHe, utA. Vnak, mojefuHal uMa Ipaso fja yTude Ha TO
KOj/ ¥ KaKBY IOZIAIV Ce O HheMy IIPUKYIbajy, Kao U O HAYMHY HUXOBOT KopuiIhema,
10ceOHO OHUX Koje ce T4y 3abpaHe OTKpYBamba INYHUX [OfIaTaKa U BbUXOBOT IIperiefa.

I[Topen 3akoHa o 3auimumu no0amaxa, I0CToje ¥ APYTY 3aKOHY Of KOjUX CBAKU 13
CBOje HaJyIeXXHOCTH ypeDyjy nurama y Besu ca kopuirheweM nogartaka. Ty ce y mpsom
peny Myciy Ha GUHAHCHjCKe M CIMYHE MHCTUTYLUje, alu U Apyre OpraHu3anmje Koje
pacnonaxy 6asama nogaraka o GpU3NYKUM IMIVMA, IPUKYIUBEHUM Y LU/by 00aB/bamba
COITICTBEHE IeTaTHOCTM.

4.4. YemasHocyocka 3aumuma nooamaxa o 1u4HoCmu
4.4.1. Cypicka Ipakca y 3allTUTH IofjaTaka o mraHoct y Perry6mumy Cp6ujn

Y cucrteMy nogene BIacTU Ha 3aKOHONABHY, U3BPIIHY ¥ CYACKY KaKBa IIOCTOjI
y Hac, QYHKIMOHNIIE U YCTaBHU CYH, KaO CBOjeBPCHM OPTaH Ip)KaBHE BIIACTM KOjU He
IpuUIIajia HU jefiHOj o Tpu nocTtojehe rpaHe BIacTu.

Y KOHTEKCTY TeMe OBOT Pafia, MHEPECAHTHO je IIOMEeHYTH Jja YCTaBHM CYJI OfTy4dyje O
CaI/IaCHOCTY 3aKOHA U IPYTYX OIIITHX aKaTa ca YCTaBOM, ONIITenpyxBaheHM mpaByimMa
MmehyHapopHor npasa u norsphernm mehyHapogHum yrosopuma (rauka 1); kao u o
carmacHoCTM noTBpheHnx MehyHapogHuUx yroBopa ca YcraBoM (Tavka 2), €wiaHa 167
Ycrasa P. Cp6uje”. Y ckmapy ¢ TMM, YCTaBHOM CYZY je IOBEPEHO OITyYMBalbe O 3l TUTH
JbYACKUX mpaBa. Ty cBojy Ha/UIeXXHOCT YCTaBHU CYJ, OCTBapyje IIyTeM yctnasHe xasbe.
YBobeme oBor cpesictBa y mpasHu cucrteM Cpbuje omoryhasa kopumiherme cBOjeBCHOT
MHCTPYMEHTA, II0CeOHOT ITPABHOT CPEJICTBA, KOjUM Ce ITyTeM HelOCpeiHe YCTaBHOIPaBHe
3aIITHTE OfTydyje O OCTBApembY /bYACKNX IIpaBa.

YcTaBHU CYJ Y YCTaBHOCYICKOM IOCTYIKY NIpUMebyje MehyHapoaHe cTaHzappe
U TyMaueme JbY/ICKVX IIpaBa CarjacHo Impakcu MehyHapopHux MHCTUTYLIM)a, TTOCEOHO
Esponckoz cyoa 3a myocka npasa 'y Crpasbypy*. JIpyrum peunma, YcTaBHU CyJ ca
II0710KajeM M HaJITIeXKHOCTUMA KOje Cy KapaKTepPUCTUIHM 332 eBPOICKM MOJIeN Cy/CKe
KOHTpPOJIe YCTaBHOCTH, IIPEJCTaB/ba CBOjeBCHY OpaHy KOjUM IITUTU YCTaBHOCT U
3aKOHUTOCT M CIIpedaBa MHTepBeHNUjy EBporckor cyma®'. V3 6oraror karanaora

' Monasna ocHOBa rapaHTOBama IHYJICKMX paBaYcTaBoM ce yTBhyje Kpos HemoCpeHy pUMeHy 3ajeMUeHT
pyAcKux npasa. C pyre crpaHe, YcTaB HOCEOHO jaMuy IIPAaBO Ha CYACKY 3aIITUTY CBAKOMe KOMe je HeKO
JbYZICKO MV MaIMHCKO IIpaBo noBpebeno mmm yckpaheno.,”Ci.rmacauk PC, 6poj 98/2006, unan 83 3akona o
ycraBHOM cyRY, “Cr.rmackuk PC’, 6poj 109/2007, 99/2011, 18/2013 - opmyka YC, 102/2015 1 40/2015-5p 3aKoH.

20 Cp6uja je mpucCTyImIa eBpOICKOM CHCTEMY 3allTUTE /bYACKUX IpaBa TeK 2004. rofyuHe Kao 45. npxasa-
unanuia Casera EBporne u o 2006 ropyHe ycBajarbeM ycTaBa yBea je ycrmasHy #anby Kao moce6Ho mpaBHoO
CPEZICTBO KOje Cce MOYKe YIIOTPeOUTH IIPOTUB IOjeAMHAYHMX aKaTa VM Pajiby Ip)KaBHMX OpraHa VIIn
opraHmusanyja Kojuma ce oBepapajy jaBHa opjalhema, a kojuMa ce nospebyjy mmn yckpahyjy mwyncka mwim
MamJHCKa IIpaBa 1 c1no6ojie 3ajeMyeHe YCTaBOM.

21 Opryke YcTaBHOT Cyfia €y, TIOpeT OCTayIor, KOHauHe, M3BPIITHE 1 ommTeobasesyjyhe.
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HaJIJIeKHOCTY YCTABHOT CyJIa, Hajdennhe Cy oHe Koje ce y TOCTYIIMMa ITpef| TUM CYOM
BOJIe IIOBOJIOM yYCTaBHe Xajie Koje o eUHMIUjI C/Ty>Ke 3a 3alITUTY /bYACKNX ITpaBa
u cno6opa®. Mmak, y mpakcu je 6poj ofyryKa YCTaBHOT Cyfia Koje ce OJHOCE Ha 3alITUTY
IIpMBATHOCTY, OAHOCHO 3allITUTY ITOJaTaKa O IMYHOCTI je Bp/10 Majin.

4.4.2. YcTaBHOCY/CKA 3aIITHUTA IIOfIaTaKa O IMYHOCTU y Perry6mmiu XpBaTcKoj

YcTaBHM je cypn y ycTaBHOIpaBHOM cucreMy Peny6mke XpBaTcke MMa moce6an
T10J10>Kaj Kao JIp>KaBHM OpPraH KOju He IIpUIlajia HU jefiHOj Off TpU I'PAaHE BIIACTHU, HETO je
opras sui generis*

Y Bpuewy cBoje GyHKIMje YCTaBHU CyJ MMa OpojHe HaJIeXKHOCTHU YTBpheHe
YcraBoM*, HOK ce IOCTYIIAK BOLY Y CK/IAfy ca YCrasHUm 3aKOHOM 0 YCmasHoM cy0y.”

JenHa off Haj3HAYAjHMjUX HAJISSKHOCT OBOT CY/Ia je fla IITUTH YCTaBHe cI06ofe
IpaBa 4yoBeKa 1 rpabannHa®. VIHCTpyMeHT KojuM YcTaBHM Cyf| BpIIM OBY QyHKINjY je
ycmasHa myx6a. [lytem yctaBHe Ty>x6e YCTaBHM CyJI, JOHOIIEHEM II0jefiTHAYHIX TPABHIX
aKara MCITyIaBa yIo0Ty TyMadermba yCTaBa y Inby adupMalyje OMIITUX JPYIITBEHNX
BpenHOCcTN”. IIpy ToMe ce 0Baj cy mpuzpKaBa Ipakce u cTangappa Esponckoz cyoa 3a
mwyocka npasa 'y Ctpasoypy.

[ITurehn HajBUILIE BpeHOCTH Y APYIITBY - CybOjeKTMBHA /byfICKa IIpaBa 1 c1obofe
reHepasHo, CyJ IIyTeM yCcTaBHe Ty)O0e OfIydyje U O IIpaBy Ha 3aIUTHUTY IOfaTaKa O
muaHoCcTy. OBO THM IIP€ NITO YCTaBHE TapaHIMje HUCY allCOTyTHE, I1a MM C€ Y KOHTEKCTY
THX OTPaHNYEha YeCTO IMyTa Mopa 06e30ennTy euKacHa yCTaBHOIIPAaBHA 3aIITHTA.

Hajuemrhu 3axteBu 3a 3alITuTy cBOjMX IIpapa rpahany mogHOCE 0 OCHOBY NOBpefe
IpaBa Ha IPaBUYHO cyheme, 0K je KOJ| 3alTHTe IPUBATHOCTY Hajuelnhe y miTamy ycTaBHa
Ty0a 3a IOIITOBame JOMa, Kao U 3a IOLITOBamkbe MOPOAIYHOT K1BOTa. Pa3nosu mro
ce Off CBMX ITOIHETVX 3aXTeBa, ONHOCHO YCTaBHUX TY)XOU yCBOju cBera 4% nexe, usmehy
OCTAaJIOT, Y YMIbEHUIU [Ia YCTaBHMU CYJ BOAY padyHa BUIIE O MHTEPECUMa B/IACTH, HETO O
VHTEepeCUMa I0jejMHaLA.

22 Hajuemrthu cryuajeBu Tpakema 3alITUTe TIPaBa OJIHOCE Ce Ha IIAIITUTY: a) TIPaBa HA UMOBUHY; 6) IpaBa
Ha cybeme y pasyMHOM paoKy; Kao I 1f) TpaBa Ha IpaBu4HO cyheme. OBa 3allITUTa y OFHOCY Ha pelleHe
npeaMeTe 06yxBaTa mpeko 85% off CBUX C/TydajeBa Koju Cy IpecyheHy Ha roauiimbeM HUBOY.

23 CrpapHu 1on1o>kaj YCTaBHOT CyJia Ce UCTIO/baBa Y IerOBUM HaIeXKHOCTIMA Koje My oMoryhasajy fia ommyke
KOje JOHOCY HeIIOCPeTHO JIe/Tyjy Y CBe TPU I'PaHe BIACT: 3aKOHOIABHOj, M3BPIIHOj U CYACKO]. YCTaBHM Cy],
HOpeJ, OCTAJIOT, OfITydyje: O CaIJTaCHOCTU 3aKOHA C YCTaBOM; O CaIZIaCHOCTU JIPYTMX IIPOINCA C YCTaBOM I
3aKOHOM; pelllaBa CYKOO HaJlIeXXHOCTH M3Me[y OpraHa 3aKOHOJaBHe, U3BPIIHE U CYACKe BIACTH, UTH,.

2 Ypan 125 YeraBa XpsaTcke.

%5 YcraBHY 3aK0H 0 ycTaBHOM cyny Peny6muke Xpsarcke, Hapomue HoBuHe, 6p.99/99,29/02 1 49/02.

264y, 125, cras 1, Tauka 3 Ycrasa P. Xpsarcke

%’ Hajsehu 6poj omyka YcTaBHOT Cyfia OTHOCH Ce Ha TIpEfIMETe KOjii Ce BOJIe IO YCTAHMM *anbama, 4aK BHIie
of 85% cBUX ITpefiMeTa OBOT CyJa.

161



3awmuma nodamaxa o nuurnocmu y Cpouju

4.4.3. CypcKa mpakca y 3alllTUTH IOfjaTaka O TMYHOCTH
y Cjemumenum Amepuuknm Jp>xaBama

HepmocTarak eKCIVIMIMTHUX OfpesdM O 3alITUTU MOAATaKa O INMYHOCTY (Kao u
npuBaTHOCTY yoruTe) y YcraBy CAJl 1 HeOCTeTHOCTH y TIPYMEHN Te 3aIUTUTE YCIOB/beHe
cy pasmantuM ¢pakropuma. To je pesynrart, mpe cBera, OffHOCa LIeHTPATHMX BIACTY ITpeMa
CaBe3HMM Jip)KaBaMa U JIOKaTHMM BracTMa. Kao mocnenuia Tux crieiuyHmNX OfHOCA,
jaB7bajy ce ompebheHe KOHTpOBep3e y IpMMeHM JbYACKUX IpaBa u cnobozpa. To je yrumano
n Ha panrupame CAJl y cuctemy 3amrute /byacknx npasa. Ouene ce kpehy o moxsasna
300r IIOIITOBaba OBYUX J/bYACKIX BPETHOCTI, 10 HETMpama IeMOKPATCKMX Kallal[uTeTa
CA]l y morneny ocTBapmBama mmpasa u cno6oga®. OBo ce moce6HO NOTEHIMpPa Y HOBHje
BpeMe I7ie je IPUCTYI U Kopuihere IofaTaka movye1o MacoBHO Jja ce 37I0yInoTpeb/paBa
HapOYMTO ITOC/I€ TEPOPUCTUYKMX Hamlazla Ha oBYy Aap>xasy 2001. rogune.

CBe T0 je 10BEIO 10 BeOMa Ba)KHe yyore BpxosHoz cyoa Koju je nedmHMcao 1 mocrao
IJIaBHU TyMad JbY/ICKVX IIpaBa 1 co6opa y 3em/bu. TOKOM BpeMeHa HeroByU CTaBOBU O
TOje[lMHNM TIpaBMMa 1 C1o6oaMa MojefiHIIA Cy Ce Memballl, Iy U TTOpef ToTa CyACcKa
IIpaKca je 3a/jp)Kajia 3HauajHy Y/IOTy Y 3alITUTH JbYACKMX npasa u cnobopa y CAJl. OBaj
OIIITHM 33aK/by4aK MOXKe Ce NIPUMEHUTH M Ha 3aLUTUTY I0JjaTaKa O JIMYHOCTH Ife CY
CYACKVIM IIpecefiaHMMa JedUHMCaHa IIpaBa Ha IPUBATHOCT, 6e3 0631pa LITOo Te Ipecyze
HICY YBEK JOC/IENHO IITUTHUIIE NIPaBa MOjeHIIA.

Hepocnennoj samTuTy TMYHUX NOfIaTaKa JOIIPUHE/IA je HOpPMaTUBHA PeTylIaTuBa,
HapO4YNTO fOHOIIEwe T3B. [lampuomcxkoz 3axona 2001.rogune Koju Baxxuo fo 2005 roguse,
aJIM M yCBajarbe HOBOT 3aKOHA KOj! je Takole yrpo)kaBao m14He IOAaTKe He CaMo CTpaHala
Hero 1 gp>xkaBbana CAJl, Mmazia ce popmaTHOIpaBHO THUIJA0 CaMO IIpaBa HepesyujeHTara™.

Y Tpaxkewy 6anmaHca u3Mely jaBHMX ¥ IpUBaTHUX MHTepeca BpxosHu cyd JOHOCHO
je BUIlle IIpecyna Koje cy 6e30eTHOCT 1 pyTre MHTepece Aip>KaBe CTaBjbajsie M3HAJ
N0jeiVIHaYHUX.

Y 3amrTuTy mpaBa IpUBATHOCTY, BpxosHu cy0 ce yI/TaBHOM KOPUCTHO IIPaBHUM
OCHOBOM KOjy je IPOM3/Ia3/10 13 YCTABHMX aMaH/IMaHa, HAPOYMTO aMaH/[MaHa Y€ TPHAECT.

28 Y MHOTOGPOJHUM MCTPAKUBAKUMA TIPETEKHO OPraHM3aIyja IUBIIHOT CeKTOpa Ha Mupekcy cnobose
y csery, Cjenumene JIp)xaBe cy paHTMpaHe y CaMOM BPXY ApiKaBa y KaTeTOPUjI MPUAPKaBaba JbYACKIX
cmo6opa u rpah)aHCKVX U HOMMTUYKNUX TIpaBa.

¥ Vako je UeTpHAeCTUM aMaHIMAHOM ypeheHo uTambe OffHOCA OCHOBHIX /bY/ICKIX IpaBa 1 cioboyia usmehy
Deprepariyje 1 caBesHNX JPXKaBa, YIIPABO je TO IMMUTake IIOCTaI0 CMETHha y PaTu(UKALNj MHOTOOPOjHUX
MehyHapogHUX JOKyMeHaTa Be3aHNUX 3a JbyACKa Ipasa u cnoboge. To MPaKTUYHO 3HAYM f1a CTAaHLAPAH
JbY[ICKUX TIpaBa 4eCTO He MOTY fa ce mpuMemnyjy y CjenumennumM JIp)xaBaMa, jep je HEOMXOFHO MMATH U
CAI/IACHOCT 3aKOHA CaBe3HMX [IP)KaBa, Kao U JIOKaTHNUX BracTu. Ha Taj HauMH npaktudHO je Hemoryhe
AMPEKTHO M3BPIINTY OfTyKe MehyHapOoIHNUX CyoBa 11 HaI30PHUX OpraHa Koje IpoucTndy us MehyHapomHux
yroBopa 13 obacTit 3amTute crobona u npasa rpabana. CAJJ uecTo uspakaBajy BUILECTPYKe pecepBe Koje
OrpaHIMYaBajy JOMET U IpuMeHy MehyHaponHMX yroBopa, oj 06pasIoKermheM [ja 61 IBIXOBOM IIPUMEHOM
6ua yrpoxena samtnhena npasa yrephena Ycrasom CAJIL.

3 Ty ce npe cBera Mucrn Ha Amepuuku 3axon o cnio6odu (USA Patriot Act) xoju je morer 2.06.2015 rofmHe
U KOjU y CTBAapy IpefiCTaB/ba HACTABAK JITATHOCTY Koje Cy 06aB/baHe 11 Ha OCHOBY I1aTpHOTCKOT 3aKOHa.
Victuna uma ofpeleHnx n3aMena y MeTOIO/IOI M) I, /Iy IIOjeAMHIIM CMATPajy [ia Ce OH Y OCHOBU He PasjnKyje
MHOro of, ITaTproTcKor 3akoHa, a HeK! MICTIe Jia je y IPUKYIUbatby 00aBellTajHMX ITOfjaTaKa off rpahaHa yak
U PUTOPO3HU)U Off H-eTa.
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[IpuMeTaH je Harmop BpxoBHOT cyfa fa apTUKY/INIIe, U3Befie U3 MOCTOjehnX ycTaBHUX
¥ 3aKOHCKVIX HOPMU IIPaBO Ha IIPUBATHOCT, U a 3aLITUTH IPABO Ha JIMYHE ITOJATKe Off
4eCcTO HeOIPaBJJaHMX yIajia ipXKaBe 1 IPYIuX cybjexara y 0BO MOPYUje MPUBATHOCTH.
MebyTum 1cTo Tako, yowbIBO je U3 BeroBe IMpaKce ja TV HaIlopy HaXKaIoCT HIUICY 9eCTO
ycneBanu ga npesasnl)y jas usameby kpearopa monnTmka - BIaCTH M MHTepeca MojeHaIa
U Ia cavyBajy JIMYHE IIOJATKE Off YBU/A jABHOCTM.

Tome je mompuueo n pap BpxosHoz cyoa xoju je y cepu 3alTuTe MofaTaka o
JIMYHOCTH 3ay3MIMA0 Pa3/IM4NTe CTABOBE KOjU CY BapUpasIy YU CY OM/IN HellpelM3HA.
Kao ocHOB 3a foHOLIeWme Ipecyie KOPUCTUIN Cy e KPUTepUjyMu Koju ¢y 6y focta
HeTIPeM3HN ¥ MOI/IU Cy Ce IIMPOKO U apOUTPEPHO TYMAaYUTH KA0 HIP. “PA3yMHO
ouexusarve npusamuocmu’, 3aTuM cepa “npusamuocmu 00ny4usaroa’, UTH,.

To 3HauM f1a je 3aITUTA TMYHMX ITOJATAKA 3aBMUCIIA Off CY/ICKe IIpaKce, OHOCHO
CTaBOBa BpPXOBHOT cyfia y KOHTEKCTY TyMadera HOPMATUBHUX pelllelba Y IMOMUTIKA
Koje Kpenpa BiaacT. ToMe y BeIMKOj Mepu BONPUHOCK Kopuiherbe TMYHNUX ITOfAaTaKa
13 MHOroOpojHMX 6a3a rmojaraka Hajuernhe pUBaTHUX M3BOPA, LITO MOjeANHIIA YMHI
HECUTYPHUM U YTPOKEHUM’'.

Kapa je y nuramy gocraspame nmogaraka tpehoj crpanu, BpxosHu cyz je jomr 1976.
TOVIHE IIPECYAVO Y Ia ce He MOXe “0npasiaHo ouekusamu’ fia ce 3aLITHUTe oAl KOju
ce pene ca Tpehom crpanom. ITouwto ce o cTaBa fa Cy MojaIy JOOPOBO/BHO MPEHETH
6aHKaMa U JOCTYIIHY 3aII0C/IEHVIM Y PeJOBHOM TOKY ITOC/IOBama. Ha Taj HAuMH JeIOHEeHT
IpeysuMa pU3MK KaJi X YMHU JOCTYIHMM fpyroMe (6anim) u na he ux oxa mpexern
Bragu®.

[Toce6an mpo6reM je u ITO ce MOAAIM He KOPUCTe CaMo Y Bo0MjeHoM GOopMaTy, Hero
IIOCTOjU MOTYNHOCT HUXOBOT KOMOVMHOBamWba OJHOCHO 0bjenumaBama. [1parehn nuune
HOJIaTKe Be3aHe 3a HIIP. a/jpecy i IPOMeHY MeCTa CTaHOBaka, TPAHCAKIMje HeKpeTHIHAMA
U CJ1., MOXKE Ce CAYMHUTY ofpeheHy MMOBMHCKM ITpodu Tora nojeanHua. Vi Ha ocHOBY
HEKMX JPYTUX MHTETPUCAHUX TNYHUX MTOflaTaka MOTyhHO je cacTaBUTU KOMITO3ULIN)Y
KOMIUIETHE IMYHOCTY Ca BerOBUM KapaKTepUCTUIHNM 0coOMHaMa™.

3! Jeman KoHKpeTaH pUMep MOXKe J1a TIOKaske OJJHOC BIACTH TIPeMa YCTABHOM TIPaBy TOjeIMHIIA O IPaBy Ha
3amTnTy MMYHNX nogaraka.CraryT rpaga Hbyjopka (Hew Jopka) je mpommcuBao fja ce Komuje perjerara 3a
onpehene omacHe 1ekoBe, Koji Cy MHaYe 3aKOHUTH, JOCTaBe Ap)KaBu. Bact ce mpaBpama fja ce TMMe ClipeyaBa
[PEKOBPEMEHO MPENNCHUBalbe JIEKOBA ¥ HIXOBA WIeraHa TPrOBIHA, ajli CY Ce JIeKapCKa yAPYKekba ToMe
npoTuBmiIa. Vako je mocrojao mHTepec fia ce He 06jaBe MMeHa MALlMjeHaTa KOjii Cy KOPUCTIIIN Te IEKOBE, CY/
je HaIllao fia ce y OBOM C/Ty4ajy MOTY IPMMEHWUTH HVCKY CTAH/IAPAY Off CTPOTe KOHTPOTIE “OCHOBHUX UHIMepeca’,
(ma mocroju “odeosapajyha 3abpurymocm” 3a 06enofamBabe IIOJATAKA), 1A je IPECYAIOo a CTATyT Huje
HIOBPE/INO MHTEpPeC II0jefVHIA Be3aH 3a 00jaB/bIBatbe OBUX IOJATAKA.

32 3axon o majnocmu 6arnxe (Bank secrecy Act) 3axreBa jja 6aHKe 4yBajy KOTUjy CBAKOT YeKa U JIETIO3UTA
K/IMjeHTa TOKOM IIeCT rofiyHa win fyxe.108.

33 Tocroje crierujamusoanu coductuduimpanu copTsepy 3a mpeTpaxkuparme, momohy Kojux ce, Moxe
HPUCTYIUTY U KOMOMHOBAT TMYHIM MOJALIMA U CTBAPAT MHTETPICaHe Lie/He (Kao CIarainiia) Koje ce
MOTy KOpPUCTUTH, YCTYIIATN NI IpomaTun OHPebeHI/IM Cy6jeKT]/IMa y pasnnunTe HaMeHe
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5. 3ak/bydyak

JKuBumo y enoxu 5G TeXHOIOIIKOT CHCTeMa KOjy IOfipasyMeBa II0BE3UBaIbe BETMKOT
6poja mopaTaka ca OrpOMHNMM KaIlal[UTeTOM (cafjalliiba HajpacpocTpameHja Mpexka 4G
panu Ha ppexBeHuMju-yyectanoctu fo 2,6 GHz, nox he 5G mohm fa xopuctu yak fo
300 GHz, a y3 mpoTokore o 10 Gbit/s). To he, mopen Beh caga nocrojehnx kamarurera,
oMmoryhnrtu ekcTpeMHO 6p3u IpOTOK IofaTaka. 3aro ce cBe yemhe MOCTaB/ba MUTabEe
3alTUTe OfjaTaKa PUIMYKIIX JINIIA KOjUMa PacIIoNaXKy KaKo IpousBobhaun onpeme, Tako
U Ib€HU KOPUCHMUIIY, 3aTUM AP>KaBHU OpTaHY, KOMepLujaIHy cy0jexT, uTa. [oToBo cBe
3eMJbe ce 6ope J1a 3alITHTe TPUBATHE TIOfIATKE 1 TAKO 6ap IeTMMITYHO TapaHTYjy OCTBaperhe
IPUBATHOCTU KaO OCHOBHOT JbYZACKOT ITpaBa CBOjuX rpabana.

Y papy cy nprkasaHa HOpMaTUBHOIIPABHA pellierba OCTBAPMBalba IIPaBa Ha 3aIUTUTY
nopaTtaka y Tpu fipxase: CAJl, kao HajMohHMjoj 3eM/bM Ha ITaHeTH, XPBATCKOj Koja je
yrannma EY n Cpoujn.

lapanuuja npaBa Ha 3alITUTY IOAATaKa O TMYHOCTY IPOIMCaHA je YcTaBuMa
Cp6uje n XpBarcke, 1ok y YcraBy CAJ] Huje eKCIVIMIIUTHO HaBeieHa, A/ Ce U3 II0jeVHIX
aMaHJIMaHa, Kpo3 Ipakcy BpXoBHOT cyja ona Mo>ke OCTBTBApUTH y IIpakcu. [lakie, ycTaBu
Xpsarcke u Cpbuje npomucyjy na ce npasa 1 cnobofe rpahana HemocpegHO IPUMEYJY,
nok Ycras CAJl y Ty cBpXy KOpUCTH OfiTyKe BpxoBHOT cypa.

IIpyro, cBe Tpu p>KaBe MIMajy nocebHe 3aKoHe O 3aLITUTY INIHUX HofaTaka. Cpouja
n XpBaTCKa Cy y Te HOpMaTUBHe aKTe yrpajfinie cTaHaapae u npakce Ypenbe EY, jenna
Ka0 WIAHNIIA, a pyTa Kao KaHauzaaT te oprannsanyje. CAJl kopucre noce6He MexaHu3Me
IpyMepeHe CrelpUIHOM KapaKTepy CBOT Ip)KaBHOT ypebemba, y KoMe 11 caBe3He Ap)KaBe
¥ JIOKa/IHA BJIACT OFTy4Yyjy O CyOjeKTMBHUM IIpaBMMa CBOjux rpahana.

I Hajsap, ycraBHOCy/CKa 3amTuTa je y CAJl 06e36ehena kpos npakcy BpxosHor
Cy[a, a1 M CaBe3HMX CY[J0Ba ¥ IOKA/IHMX OpPraHa KOjy MIMajy BE/IUKY Y/IOTy Y OCTBapUBakby
npaBa rpabhana. Cp6uja u XpBarcka KOpUCTe MeXaH13aM yCTaBHe Xanbe (0ZHOCHO Tyx0e)
Koja MM y3 cTaHziapy; EBporickor cypa 3a /byficka mpaBa, oMoryhaBa 3aIlTuTy nogjataka o
TMYHOCTH, MAKO y3 BeOMa HU3aK IIOCTOTAK Te 3aIlTHUTE.

Jako ce Ha IpBM TOITIE[, YMHMU [ Y HOPMATMBHOIIPABHOM, I1a 11 y CYHITMHCKOM
CMICITy HeMa OMTHMjUX Pa3/MKa y 3alITUTH ITOJATaKa o TMYHOCTY u3MeDy 3emarba Koje
Cy IIpeaiMeT OBe aHajM3e, POoAyO/beHM IPUCTYII M aHA/IN3a Pelllerba Y IbJIMa, YKas3yje Ha
MHOTOOpOjHe pasyiKe Koje ce MaHMdecTyjy I0CeOHO y IPUMEeHN 3aIUTUTe OBOT IIpaBa.
Vnu ipenusHumje, IOCTOjU 3HaYajHa pasnuka namelyy Pamybmmke Xpsarcke u Perry6nuke
Cpb6uje ¢ jenne n CjeqHjeHNX p)KaBa C [yre CTpaHe.

Y HopmamueronpasHom cmucny Xppatcka u CpOuja cy ypeanie IUTame 3alTuTe
HajIIpe CBOjUM yCTaBMMa Kpo3 ofipefibe Koje TapaHTyjy 3allITUTY IIPUBATHOCTY NOjeANHLIA
HajIIpe HauelTHOM Offpefi00M fia je ,,3djemuena 3aumuma nodamaxa o nuuHocmu“ (Ycras
PC Cpbuje-unan 42, cTaBl), OHHOCHO “c8aKOM ce jamuu Cu2ypHOCM U MajHocm 0coOHUX
nooamaxa“ (Ycras Penyonuke XpBatcka- wiaH 37). [lopen onwime rapanmyje, y yctaBuma
OBe JIBe 3eMJbe, 10CeOHO Ce TapaHTYjy U Jipyra IpaBa Be3aHa 3a 3alITUTY MOfIaTaKa O
JIMYHOCTY KPO3 ofpende fa CBaKo MMa ITpaBo Aa Oyzie yIIO3HAT ca NOofjalliMa O IMYHOCTH
KOjU ce TIPUKYIbajy U OJHOCE Ce Ha Iera, 0K ce, Ipyra IoceOHa rapaHIuja OfHOCK Ha
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CYZACKY 3aIlTUTY 3a CIy4aj 3/I0yIOTpebe IpUBAaTHNX ITOJATaKa KOjI Ce OfHOCE Ha hera.

3a pas3mmKy of ycTaBHMX HokyMeHaTa XpBaTcke u Cpbuje, Ycras CjegumeHnx
Ap>KaBa He NMPOMNNCYje Ha U3PUYNUT HA4MH 3aLUTUTY IIpaBa Ha MIPMBATHOCT YOIILITE, I1a
CaMMM TVIM HM 3aLITUTY IOAaTaKa O MMYHOCTH. OBaj yCTaBHONPABHM ,,JeDUINT  3aIITUTE
noyjiaTaka o IMYHOCTY ¥ YOIIIITe IIpaBa Ha IIPMBATHOCT, HaflokHahyje ce Kpo3 mpecyze
BpxosHor cyga CAJl kojuMa ce y mpakcy Ha ofipeh)eHy HauMH WITUTY U TapaHTYje OBaj
MJIM OHAj acIIeKT OBOT JbYJCKOT IIpaBa.

[Tocnmeguia HaBeeHOT HOPMATUBHOIPABHOT MPUCTYTIA HajBUILIET IIPABHOT AKTa,
or7Ieia ce M y 3aKOHCKOj pery/aTuBy Koja ce pas3nnKyje y Benmmkoj Mepu nsmely pemrema
y 3akoHozlaBCTBY XpBarcke u Cpbuje, ¢ jenHe n CjemumeHnx fpxapa, C pyre CTpaHe.
Hamnme, ycraBu u XpBarcke u Cp6uje y morefy rapaHiyja mpaBa Ha 3allITUTY IOfjaTaKa O
JIMYHOCTY YIIyhyjy Ha 3aKOHCKY pery/aTiBy TaKo IITO IIPOIIICY]y ja Ce CaMO 3aKOHOM MOTY
pery/caTy uTamwa Koja ce TUIY HPUKynmpatred, 06pae u opiarba NofaTaKa o IMIHOCTI.
Kpos open6e us normaspa kojuma ce ypehyjy rpanuiie 3akoHogaBHe JeTaTHOCTU y OKBUPY
3alITUTE JbYJCKMX IIPABa YOIILITE, MOXKE Ce Ha MOCPe/laH HAYMH 3alITUTH I IIPABO Ha /IMYHE
IIOJIATKe, T1a Ce Ha Taj HauMH KOMIUIETMPATH 3aKOHCKA Pery/laTiBa OBOT JbY/ICKOT IIPaBa.

3a pasnuKy of rapaHIMja Koja jaM4u, IOpef yCTaBa ¥ OAroBapajyhu 3akoH y
XpBatckoj u Cpbuju, 3aKoHCKa 3auIThTa rpasa Ha npusBatHocT y CAJl je mpykumjer
KapakTepa. Jaxo 1y CjenumeHnM fApkaBaMa II0CTOj1 3aKOH KojuM ce ypebyjy mojennua
IUTamka y Be3! Ca 3alITUTOM NPUBATHOCTH, (3akoH o npusamuocmu n3 1974. rognne),
IErOBa y/IOra Hije HapOYUTO 3HA4YajHA, IOCEOHO IITO Y CUCTEMY 3aIUTHUTE JbYACKUX
IIpaBa, I1a y OKBUPY KJX I [TpaBa Ha 3aIUTUTY IOJATaKa O IMYHOCTH, BaXKHY Y/IOTY IMajy
cymoBn. PermaTuBusanmja gomMeTa 3aKOHa O MIPUBATHOCTM YCIOBJ/bEHA je HAPOUUTO 360T
nocrojeher cucrema uMIIeMeHTanyje Mel)yHapoZHMX YroBOPa, ILITO Ce IOCeOHO OHOCHU
Ha OHe KOjy ce TUYY JbY/ICKMX crobopia 1 npasa. To yTude Ha IOJI0XKaj, OHOCHO CTabe
pyfackux npasa y CAJ] Koje OBy 3eM/by CBPCTaBajy y nupiepa ,,CloOOIHOT CBeTa®, 0K C
ipyre CTpaHe y PaHTUpamby 3eMajba 10 KPUTEPUjyMy 3allTUTe OBUX IpaBa 1 cr1oboza
3ay3MMajy He TaKO BYCOKO MECTO.

U Hajsap, Kazia je ped 0 ycmasHocydckoj 3aumumuy TIpaBa Ha IIPUBATHOCT Koje je
BE3aHO 3a JIMYHe TTOIaTKe M Ty Ce MOXKe YOUNTH 3Ha4ajHa pasinka u3Meby gBejy eBporckmx
npxxasa: Xpsarcke u Cpouje u ¢ gpyre crpane CjenumeHux ap>xaBa. Hanme, XpBarcka u
Cp6uja mMajy KOHCTUTYNCAHY YCTAaBHOCYACKY 3alITUTY KPO3 MHCTUTYT yCTaBHE >Kajbe,
OJIHOCHO ycTaBHe Ty>k0e. OBa BpCTa 3alITHTe IPOIVICAHA je KPO3 HA/I/IeKHOCT YCTaBHOT
cyha Koja omoryhaBa fa ce pMBaTHY HOfAIM MOTY IITUTUTH Y jeIHOj CIIeIV(PIIHO]
IpOLENYpPU KpO3 MHCTPYMEHT YCTaBHOT CY/ja KOjy je CBOjeBPCTAH OPTraH KOji He IpUIIazia
HUjef[HOj oy Tpu 1ocTojehe rpaHe BacTu.

Kapa je y muramy ycmasHocyocka 3auwmuma IpaBa Ha IIPUBaTHOCT U TTOfjaTakKa
o muuHoctu y CAJl, onpa tpeba jour jenHom uctahm gma je ynora BpxosHor cyna
Haj3HaYajHUjX MHCTPYMEHT T€ 3aLITUTE, IOPEN YAOre CaBe3HUX U JIOKA/IHUX Cy[OBa.
Hanme, patndukanuja HujenHor MehyHapomHOT yroBopa Koju ce oJHOCe Ha JbyficKa
npBa 1 co6ofe He MOXe ce U3BpIINTHU 6e3 oarosapajyhe carmacHOCTH MOMEHYTHUX
CaBe3HMX U JIOKa/JIHMX opraHa BiacTy. Ha Taj HauuH, Be/lMKe pedy O IOILTOBAILY
TpafiMLIMOHATHUX U CaBPEMEHNUX BPeIHOCTH KOje Cy pe3y/aTaT JOCTUTHYTUX /bYHCKUX
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mpaBa U ¢1060ja y JaHAIIkbeM CBETY, OCTajy 4eCTo IyTa caMo fieKaapanuje, 6e3
IMPaKTUYHNMX KOHCEKBEHI[M Ha JKMBOT IIOjeAMHALIA y CBUM cdepaMa, Ia 1 y obmactu
3aIUTUTE IMYHUX MoflaTaaka. Ilpecyne BpxoBHoOr cyfja u ocTanmx CyfcKuX opraHa cy
4eCTO IyTa KOHTPAIMKTOPHE, TIOHEeKa], HeJloC/Ie[iHe MM Y HajOO/beM CITydajy HeJloBO/bHO
Ipely3He, jep ce CIy)Ke TePMMHIMA Kao IITO CY “paA3yMHO oueKusarve NPusamHocmu’,
3atuM cdepa ,npusamuocmu oonyuusara“ v fip. Ha Taj HauMH ce mpaBo 3aIuTuTe
HofjaTaKa MO>Ke BeoMa IIPOKO, ITa M AUCKPELVIOHO TYMA4UTH, IITO Hajuenrhe y mpakcu
moBoay 1o ¢paBOPN30Bamba OMIITET, OFHOCHO AP>KaBHOT IHTEpeca Y OGHOCY Ha IIPMBATHIL
AHanM3a 3almTuTe IpaBa Ha IPMBaTHe MofaTKe n3Mel)y HaBefieHNX 3eMasba yKasyje
Ha IIPBOM MeCTY Ha CIU4HOCHU M Y HOPMATUBHO] 1 Y CY/ICKOj 3aIITTUTH OBOT IIpaBa u3Mehy
Xpsarcka 1 Cpouje. Jeman off pasjiora je LITO OBe ipyKaBe IPUIIafiajy, mupe rmocMarpajyhu
VICTOM IIPAaBHOM CUCTeMy (KOHTMHEHTATHOM), JJOHEK/Ie U MCTOj VIU C/IMYHO] IPaBHO]
TpafMLIVj} KOja je, TIOpeJ;, OCTAOL, yCIOB/beHa XMBOTOM y HEKafla 33jeJHNYIKO] Ip>KaBIL.
VcTo Tako Ha CIMYHOCTM Y HOPMATMBHOIIPABHOj M YCTaBHONIPABHO] 3aIUTUTH IIpaBa
Ha IPUBATHOCT YTUIAO0 jeé M aKTYeJIHM IIJI0XKaj JIBe CyCelHe Ip)KaBe Off KOjuX je jefHa
wiaHua EBponcke yHuje, a ipyra je KaHAUAAT 32 ylIas3ak y Ty 3ajegHuny. To 3Haun ma
je XpBarcke my>kHa fia mourtyje npomnvce EBporncke yuuje, fok je Cpbuja y ob6aBesu ga 'y
IIpoLeCy IPUCTYIIaha XapMOHM3Yje CBOje IIPOIINCE Ca 3aKOHO/IABCTBOM T€ OpraHM3aLje.
C pgpyre crpane CA]l npunasajy jefHOM IIOCEOHOM aHITIOCAaKCOHCKOM ITPaBHOM
CHCTeMY, KOjU je pe3yaTaT MOCeOHOT MCTOPUjCKOT, KYJITYPHOL, IIPABHOT ¥ YOIIIITe
APYLUITBEHOT Pa3BUTKA Ca CBUM HeTOBUM CHeIMPUYHOCTMMA U 0cobeHOoCcTUMA. bes
063upa Ha octojehe pasnuke, ¥ OBU pa3IMIUTI HOPMATUBHO IIPABHY U CY[ICKI CUCTEMI,
a [IOTOTOBO BHIXOBE IIPAKTIYHE KOHCEKBEHIIe MOTy OMTH Off KOPYCTH 3a yHarnpeheme Kako
TEOPVjCKOIIPABHOT, TAKO U EMIIMPUjCKOT MOJE/Ia je[JHOT U IPYTOT CUCTEMA.

JIuteparypa
IIponucu

3aKkoH O 3alITUTK IOfaTaka o JAMYHOCTM XpBarcke, Hapoone Hosume H
56/90, 135/97, 08/98, 113/00, 124/00, 28/01, 41/01, 55/01, 76/10, 85/10, 05/14,

3aKOH 0 3aIITUTH MOfjaTaKa o In4HocTH ,,C.rmacHuk PC 6poj 87/2018,
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NORMATIVE AND LEGAL ASPECT OF PERSONAL DATA
PROTECTION - COMPARATIVE LEGAL ANALYSIS

Summary

Historically, the idea of human rights and freedoms originated a long time ago and
their catalog has been constantly changing and expanding, regardless of the evident deficit
in the application of these rights in practice. Despite such historical practice, a democratic
order in the modern world cannot be imagined, to a greater or lesser extent, without respect
for and realization of human rights and freedoms. The mechanisms for protecting these
rights are diverse, ranging from international to domestic law. The subject of this article
is a comparative legal analysis of the existing normative solutions for the protection of
personal data in certain selected countries in their positive legislation. The guarantor of
basic human rights and freedoms, as well as the right to protection of personal data, is the
Constitution as the highest legal act of the state. However, the constitution does so in a
principled and general way, which corresponds to its character. That is why it is necessary
to regulate the matter of personal data protection by other, primarily legal acts, but also by
other regulations. Some countries have done this in different ways. The aim of this paper
is to point out through a comparative legal review the individual solutions that have been
adopted in the countries that are the subject of this analysis.

Keywords: human rights, privacy, data protection, constitution, law, case law.
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Op Munom Cranuh'

ITIOCTYITAK M3bOPA YIAHOBA HE3ABIMCHOI HAJJISOPHOT
OPT'AHA 3A SAIITUTY JIMYHUX IIOJATAKA KAO TAPAHTUJA
IbVXOBE HE3ABMCHOCTU
- IIPUMEP IIET EBPOIICKMX 3EMAJbA?

CaxxeTak

Ca pasBojeM nH(OPMAIMOHO-KOMYHMKAL[VIOHVX TeXHOJIOTHja IOCTAJIO je
jacHO [1a je HEOIIXOMIHO Jla Cé CTBOPY afleKBaTaH IIPaBHIU OKBIUP, a pPajiyt 3aLUTUTE
MMYHUX MOJaTaKa. JeflaH Of IeTOBMX HEM30CTABHUX €/IEMEHATA je CTBaparbe
HEe3aBJCHOT HaJI30PHOT OPraHa 3a 3alUTUTY IMYHKX IIOfjaTaKa. Y OBOM YIaHKY
Ce YIIOpeJHOIIPaBHIM METOIOM, Ha IIPMMepPY IIeT eBPOICKIUX 3eMasba’, Koje Cy
OyIe WiaHMIle HeKa/Jalllber KOMYHICTIYKOT 0/10Ka, a cafia ¢y wiaHuie EBporcke
yHUje, UCTPaXyjy ofpeheHa mpaBHa pelllersa KojuMa ce IOCTIKe He3aBUCHOCT
OBUX TeJIa, a KOje ce TMYy M300pa IbJIXOBMX Y4IaHOBA, Te yTBplYyjy HeKe mIxoBe
3ajelHIYKe KapaKTepyCTuKe. AyTop Aaje 1 oaroBapajyha KpuTidKa pasmaTpama.
Ose p>xaBe cy ogabpane, jep Cy y UCTOPUjCKO-COLMjaTHOM CMUCITY IIPO/Iasue
OHO Kpo3 mTa nponasu Cpbuja y mporiecy npucrynamwa EBpoICKoj yHUju.
Takobe, mpermnocraBka je Aa Cy OHe caMUM NIPUCTYIIambeM UCITyHIIe ofpeheHe
CTaHjapyie. YBEK ce Ha yMy MOpa U MMaT/ YMIbeHNUIA [ja IIPaBHUM HOpMaMa
Ba/baHO 3ajeMYEeHM M IIPOK/IaMOBaHM UM/bEBY, HE MOPajy YBEK Jia Ce OCTBapPYjy
y npakcu. Ho, Mopa ce 6MTH 1 cBeCTaH J1a je Ba/baH MIPABHU OKBMP OHaj IPBU
KOpakK, 06e3 Kojer HeMa oCTBapema IIPOKTaMOBAHNUX IIM/beBa. YIIPaBoO ce y TOMe
oryiefia ApyWTBEHA OIPaBJaHOCT HayYHOT IIPOyYaBarba OBE TEME.

Kby4ne peun: mpaBo Ha 3aIUTUTY ITOJATaKa O IMYHOCTI, IIeT eBPOIICKUX
3eMajba, HafI30PHM OPTaH 3a 3aIITUTY JINYHMX MOfJaTaKa, M360p WIAHOBA.

1. YBop1

[TpaBHa 3aIUTUTA IMYHUX MOflaTaKa ce AedUHUIIe Kao ,IIpolec JOHOUIeHha
U NpYMEHe OIIITUX ¥ HOCeOHUX IPaBHUX HOPMM KOje MOApPa3yMeBajy TeXHUYKA U

! Ayrop je nayunu capaznuk Ha ViHCTHTYTY 32 yriopenHo nipaso y Beorpazy. OBaj paj je HacTao Kao pesynrar
paza Ha mpojekTy ,CpIICKO 1 eBpOIICKO IpaBo — ynopehusare 1 ycarnamraBame (eB. Bpoj 179031) xoju
¢$rHanCcupa MUHICTapCTBO IIPOCBETE, HAYKe 1 TEXHOJIOLIKOT PasBoja.

% Papu ce o Crosenuju, Xpsarckoj, Mabapckoj, Pymynuju u Byrapckoj. AyTop je ofabpao HasefieHe 3emsbe,
jep ce pajy 0 WIaHMI[aMa HeKaJallmber KOMYHUCTUYKOT 6710Ka, a caga EY.

3 Pey je o Cnosennju, XpBarckoj, Mabapckoj, Pymynuju u Byrapckoj.
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3awmuma nodamaxa o nuurnocmu y Cpouju

OpraHM3alMOHa IIPAaBM/IA M YCIIOCTAB/bakbe IPABHIX MeXaHM3aMa I CPeICTaBa y UN/bY
3alITUTE TMYHMX MOfATaKa. 3aIITUTA IMYHMX MOfjaTaKa MPefICTaB/ba PeaTUBHO HOBY
006/1aCT IPaBHOT PETY/ICalba, KOja je pasByjaHa ITapaellHoO ca pa3dBojeM MH(GOPMAIMOHO-
KOMYHMKAIMOHMX TexHomoruja“.* Ca jefiHe cTpaHe, pa3Boj HaBeJIeHNX TEXHOTIOTH]a je JJOHeO
MHOro 6eHeduTa yoBeyaHCTBY. OIeT, ca ApyTe CTpaHe, IbYIME je YCIOB/beH HecmyheH pacT
KO/MYNHE MOlaTaKa O TOTOBO CBMMA, Te€ Ce Cajja CyouaBaMO Ca YMIEHNUIIOM fla pasHU
cy0jexTy IpUKYIUBajy, 06pahyjy 1 KopucTe MM4He MOAATKe,” IITO je M3Y3eTHO OIIACHO U
CaMMM TVIM M ¥3a30BHO 32 IIPAaBHO PeTy/ycambe.

Jmajyhu cBe TO y Buply, IpaBHM CUCTeMN CY, Pa3yMe ce, IOYe/ fla pearyjy u ia
perymuury gary mojay. VICTOpMjcku I7efjaHo, IpBY IPOIMCH KOjU Ce TIYY OBe MaTepuje
ycBajajy ce 1970. ronuHe y OKBMpPY HeMauKe CaBe3He [ip)KaBe XeCeH I IbJIMa Ce YCTaHOB/baBa
He3aBJICHO TeJIO 4Mja je Ha/IeXKHOCT KOHTPO/Ia 3aKOHUTOCTY 06pajie, Kao U pyra M1Tama
y B3l ca 3allTUTOM JIMYHMX [OofjaTaKa. 3aHUM/BMBOCTY Pajiyi, Ba/bajio OM 1 fia ce IOMeHe
fa je IlIBescka npBa Ap>kaBa y EBpomi koja Ha cBeoOyXBaTaH U CUCTEMAaTCKM HA4lMH,
3aKOHCKMM DeTy/cameM, IPY>KIIa 3alITUTY TNYHUM TofanyMa rpabana.® Ha HuBoy
EBporicke yHMje, Kao HaJHaIMOHATHE OpraHM3alyje, HOCTOoje MPOIMCH KOjy PETYINITY
3aIITUTY IOfATaKa O IMYHOCTU.” Y TOM CMMCITY, IPBU KOPaK IPeACTaB/bao je yCBajambe
JlvipekTVBe O 3aIITUTY IIOjefiMHALIA ¥ Be3V ca 00paoM IMYHMX IT0faTaKa M CI000IHOM
KpeTamy TaKBMX IofiaTaka 1995. rogune.® Ho, unmennIa je 1a ,,ipaBHM CUCTEM 3aIUTUTE
nofiataka y EBponu sacHoBaH Ha [IMPEeKTMBYM O 3alUTUTH IToflaTaka u3 1995. rogune
HIje 610 IOBO/bAH Jla HA aJieKBaTaH Ha4MH OATOBODPY Ha yOp3aHM Pa3Boj TEXHOJIOINje
U MHOTOOpOjHe HaulHe Hea/leKBaTHOT IIPUKYIbarba U 00pajie mofgaraka o IMYHOCTH .0

Y numy npepasmnakema TUX Ipobnema, Ha HUBOY EBporicke yHUje moHera je
Omurra ypen6a EVY, koja je ycBojena 2016. rogue, a modena je fa ce npuMemnyje 25. Maja
2018. ropune."” ITup Ypenbe je ynanpebemwe npomnnca o 3alITUTy NOfaTaka O IMYHOCTH
y CK/Iafly ca TeXHOJIOIIKMM HaIlpeTKoM,'' Te 06e36eherme momroBame CBMX OCHOBHUX
npasa u cnobopa.’> Teopun Ypenbe cy mpensusenu obasesy Ap)kaBa WIAHNIA f1a HA
CBOjUM T€PUTOPUjaMa yCTaHOBE HE3aBICHM HA/I30PHY OpraH Koju he ce 6aBuTH muTamuma
3aIlITHUTe TMYHMX IOflaTaKa, KOjy 110 CBOjOj IIPAaBHOj IPMPOAM IIPeiCTaB/ba TEO Ca jaBHUM
opyamhemyMa Koje BPLIM HA/I30p HaJ| IPUMEHOM ypefde 1 HaIOHA/HUX IIPOIca y

* Credban Annonosuh, 3awmuma nodamaxa y enekmpoHckoj jasnoj ynpasu y Penybnuvuu Cpouju — npasHu
acnekmu, [OKTOpCKa aucepTanuja, ITpaBau dakynret Yausepsurera y beorpany, Beorpan 2019., ctp. 134.

> Auppej iunurencku, Jiparan Iprba, [paxen Lleposuh, I[Ipaso saumume nodamaxa GDPR, ViuctutyT 3a
ynopezHo npaso, beorpap 2018., ctp. 7

6 C. Augonosuh (2019), crp. 137-138.

7 Cama ITprma, ,IIpaBo Ha samrtuty muauux noparaka y BV, Cmpanu npasnu scusom 2018/1, nocTynHo Ha:
https://www.stranipravnizivot.rs/index.php/SPZ/article/view/30/30, ctp. 90-91, gaTym npucryma: 15.06.2020.

8 C. Auponosuh (2019), crp. 139.
?A. Ounurencky, [I. ITpma, [I. Lleposuh (2018), ctp. 11.
10C. Anponosuh (2019), crp. 140.

! Ilejan Byxwh, 3amrura nogaraka o TUYHOCTH ca OCBPTOM Ha HOBO 3aKOHOJ[ABCTBO EBporicke yHuje y
0Boj obnactu’, IIpasnu sanucu 1/2017, ctp. 58.

12 A. unurencxn, [T, Tpsa, 1. Leposuh (2018), crp. 11.
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Be3u ca IMuHUM nopaunma.” Iloce6rom rpynom wianosa 51-59. Ypen6e nedunncann
Cy BeTrOB CTaTYC, HAI/IOKHOCT, 3afjauy 1 opnanthema.'

CyMapHO I7IefjaHo, a y 3aBICHOCTH Off 00/I1Ka y KOMe 00aB/bajy CBOjy AeMaTHOCT,
IIOCTOje He3aBVICHM KOHTPOJIHY OPTaH) Y MHOKOCHOM OO/IMKY, Kao LITO je Cayd4aj ca
IOBEPEHNKOM 3a MHpOpMalMje Of jaBHOT 3Hayaja MM Y OOMNKY KOMEeKTUBHOT OPraHa,
KaKaB je C/Iy4aj ca pas/IMuuTiM areHuujama. ' I{up oBora paja je ga ce yopegHOIpaBHAM
MEeTOJIOM, Ha IIPMMepY IIeT 3eMasba, Koje Cy Oule YWiaHuIle HeKalalllbeT KOMYHUCTIIKOT
6110Ka, a cajja cy wianuie EBporcke yHuje, uctpaxe ogpehena perema koja ce T4y
MOCTM3amba He3aBYCHOCTY OBUX TeJIa, YTBPJe HeKe IIXOBe 3ajeflHNYKe KapaKTepPUCTIKE,
Te TIOHY/le U OAroBapajyha kpuTnyka pasmaTpama. [Iutame je, 360r yera 6amr Te 3embe?
IIpBO, OHE Cy Y NCTOPUjCKO-COLMjATHOM CMUCTY IMPOIIJIe U NPOoIa3de OHO KPO3 LITa
nponasu Cpbuja. [Ipyro, mpeTrnocTaBka je fa Cy OHe CaMuM IPUCTYIaweM EBpPOICKOj
yHuju ucnynmne oppebere cranmappe. Y Gokycy MCTpakmnBama ce Halasy HEKOIMKO
Mebyco6HO noBe3aHux murama. [IpBo je mocTu3ame GyHKIMOHATHE HE3aBUCHOCTH, KOja
ce IIOCTIDKe KPO3 MOCTYIIKe HOMIHAIIVje M IMEeHOBama. [Ipyro, Hy)KHO je 1a OpraH ofmiie
3HaWbeM U CTPYYHOIINY, Te je, APYTUM pednma, oTpeOHo 00e30eAnTI 1a HajKBaIUTE THIjI
KaJipoBU OYy Y OKBMPY Hbera 1 ia ce KpO3 CTPYYHOCT JJ0/1a3! KaKo 0 He3aBYCHOCTH, TaKO
U JIO CAMOCTA/IHOCTH. YBEK Ce Ha My MOpa M MMaTy YMbEeHNUIIA 1a IPaBHIUM HOpMaMa
Ba/baHO 3ajaM4e€HM U IPOK/IIAMOBAaHY M/bEBMU, HE MOPAjy YBEK Jja C€ OCTBAPYjy Y IIPAKCH.
Ho, Mopa ce 6uTu 1 CBeCTaH fia je yTeMe/beH IIpaBHM OKBUP OHAj IPBU KOpaK, 6e3 Kojer
HeMa BIIXOBOT OCTBapema. YIIPaBo ce Y TOMe OIVIefia APYIITBEHA OIPaBIaHOCT HAYYHOT
IIpOyYaBama OBE TeMe.

2. ITpaBHU cTaTyC HaI30PHUX OPraHa 3a 3alITUTY TNYHIX MOJATAKA
y ogabGpaHuM 3eM/pamMa

Kapa je ped 0 mpaBHOM CTaTyCy OBMX Te/la, OH C€ Y OKBMPY HaBeJIeHUX 3eMaba
oppebyje pasnmunto. Y Cnosenuju ce IloBepeHnk 3a nHpopmalyje 3akoHOM fiepUHMIIIE
Ka0 CaMOCTaJIaH I He3aBYCaH JipP>KaBHY OpraH,'” TOK je XpBaTCKM 3aKOHO/IaBall ATeHIjy 3a
3alITUTY IMYHYX IIOfJaTaKa OJPEeO Ko JpKaBHO Te/IO KOje je CAMOCTA/IHO U HE3aBJCHO,
Te Koje 3a CBOj paj ofgrosapa XpsarckoM cabopy.'”® ¥ Mabapckoj HanmonanHo Terno 3a

13 C. Anponosuh (2019), crp. 254.
4 C. IIpma, (2018) cTp. 96.
15 C. Anponosuh (2019),, cTp. 227.

16 C. Amonosuh (2019),, ctp. 226-227; Jlejan Munernkosuh, ,, YIpaBHO-TIPOTIeCHa U IPYTH CITHY 06T
3alITHUTe IpaBa Ha IPUCTYI nHOpMaLujaMa y KOMIIApaTUBHOM IpaBy', Cmpanu npasHu xusom 3/2015,
IOCTYIIHO Ha: https://www.stranipravnizivot.rs/index.php/SPZ/article/view/163/162, cTp. 121, mpuctyn
15.06.2020.

7 Y. 2. 3akona o IToBepennky 3a nudopmucamwe Crosenuje, ,Cayxbern nmuct Perybnuke Crnosenuje'
6p. 113/2005, moctymHo u Ha https://www.uradni-list.si/glasilo-uradni-list-rs/vsebina/2005-01-5005/zakon-o-
informacijskem-pooblascencu-zinfp, parym npuctyma: 15.06.2020.

¥ Yy1, 4. 3axona o cpoBohery Ommre ypen6e o samTuTH Moffataka Xpeatcke, , HapoyHe HosytHe XpBaTcke',
6p. 42/12 op 25.05.2018. roguHe.
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3aIITUTY TOfaTaka 1 cnobony nHdpopManyuja je ayTOHOMHY YIPaBHM OpraH,'’ JOK ce 3a
6yrapcky Komucnjy 3a samTuTy IMYHNUX NofaTaka npeasuha 1a je He3aBUCHO HaJI30PHO
Teno.”’ Y Pymynmju je Hanmonanum Hag3opHM opraH 3a oOpafy IMYHMX IOJATaKa
ayTOHOMHO IIeHTPa/IHO jaBHO Teno.”!

Bupumo fma cy popmynanyje ynorpe6/beHe y HO3UTHBHOM IIpaBy OBUX 3eMasba
pasmmunTe, amy ce ja 13Byhy HekakaB OILITU 3aK/by4akK. Pajm ce o TemMa, OZHOCHO
opraHuMa 3a Koje ce yIJTaBHOM HarIJIalllaBa /la Cy He3aBUCHY, CAMOCTAJIHU, OJJHOCHO
ayTOHOMHM. YOUbMBO je 1 [ja ce ieMHNUIITY KAo AP>KaBHY, YIIPABHY OPTaH, OfTHOCHO jaBHO
Ten1o0. Ca moTomuM 611 HapounTo Tpebao aa ce Oyae 06a3pus, jep oaksa GopMynanuja
HOTEHIMjaTHO OTBapa MOTYNHOCT ,,KpyHemba“ IpoK/IaMoBaHe He3aBUCHOCTI. OBO IUTame
je M3y3eTHO Ba)KHO U pajii Ce€ O IPETXOHOM IUTAbY, jep Ce Y IbeMy 3allpaBo oIefia
HaMepa O TIOCTH3a’kY BUXOBOT ofipeheHor momoXxaja y okBupy cucrema. [Jakie, Kazia je
HaIJIalIeHO Jia ce Pajy O Jp>KaBHOM MJIM YIIPaBHOM OPIaHY, IIOCTOj| ONACHOCT Jja OBa
Teta Oy/y IIOABPrHYTa XMjepapXyji y OKBUPY YIPaBHUX, OJHOCHO JIP)KaBHMX OPraHa, Te
71a Of] ’BUXOBE IPOKTIaMOBaHe HE3aBMCHOCTY He OCTaHe CKOpo HumiTa. CTora, HEOIIXOZHO
jé HOpMaTMBHO NPY>KUTH JOJJaTHE TapaHTHje, KaKO Off He3aBUCHOCTY U CAMOCTATHOCTH
He 61 0CTajI0 HUIITA, OBHOCHO KaKO He 6M IIOCTa/IM caMo ,,IIpaBo Ha manupy . JlogaTHe
rapaHTuje ce TUYY, IIpe CBera, HauMHa 1360pa WIAHOBA OBMX TeJIa, IOCTYIIKA JOHOLIEHhA
OIIIyKa y OKBUPY X, Ka0 1 OfHOCA ca [PyTMIM OPTaHMMa, Te HAYMHOM (PUHAHCUPaba.

Kapa je peu 0 0CHOBHOj HaflTIe&XXHOCTH TIpeABuDha ce, pa3yM/bMBO, [ia je BIXOBA
HAJIKHOCT 3alITUTA TMYHUX nofaTaka y CroBeHMjn,* JOK XpBAaTCKM 3aKOHOJIaBaI]
paspabyje u mpensuba ma y HagexxHoct Arennuje, nsmeby ocranor, cnasjajy mocnosu:
HaJ3Vpama IpyMeHe 3alITUTe TMYHUX IofaTaKa, npaheme cTama y oBoj obmactu.” ¥
Byrapckoj Komucuja mpyska npaBHy 3alITUTY HOjeAMHIMMA Y IOITIERY 00pajie IbIXOBUX
JINYHUX TIOJaTakKa, Kao 1 MPUCTYIIA TUM IOAALMMa, Te ce CTapa O IOLITOBamy Ypende
(EY).** CnuuHo Tome, y Pymynnju ce HanyonamHy Hai30pHY OpraH 3a 06pajly IMYHNUX
HoJjaTaka, ca CBOjOM OIIITOM HaJyIeKHOIINy y 06/1acTy 3alITuTe MMYHUX HOfaTaKa,
Ipe/ICTaB/ba TApaHT MOLITOBaKkha OCHOBHUX IIPaBa Ha MPUBATHOCT M 3AIUTUTY TMYHUX
rnojgaraka.?

Yy, 37. 3akona CXII o 2011. romune Mabapcke, joctymno Ha: https://www.naih.hu/files/Privacy_Act-CXII-
of-2011_EN_201310.pdf, naTym npucryma: 15.06.2020.

2 Ynan 6. c. 1 v 3 3aKOHA O 3AMITUTY TMYHNX TIoflaTaka Byrapcke, ,, Cryx6en muct Perry6mike Byrapcke®,
6p. 1/2002, 70/2004, 93/2004, 43/2005, 103/2005, 30/2006, 91/2006, 57/2007, 42/2009, 94/2010, 97/2010,
39/2011, 81/2011, 105/2011, 15/2013, 81/2016, 85 /2017, 103/2017, 7/2018, 17/2019, 93/2019- gocTynHo u
Ha https://www.cpdp.bg/en/?p=elementeraid=1194, narym npucrymna: 15.06.2020.

2! Cajr Haumona /mHoT Ha/I30pHOT OpraHa 3a 06pajty ImdHUX ofiataka Pymynuje hitps://www.dataprotection.
ro/index.jsp?page=homeerlang=en, gaTym npucryma: 15.06.2020.

2241, 6. 3aKoHa 0 TIOBepeHNKy 32 nupopmucame Crosenuije.
B Y1, 6. 3akoHa 0 cripoBobemy Omire ypen6e 0 3aluTUTH MofaTaka XpBarcke.
2 Yyan 6. cT. 113 3aK0HA O 3ALITUTH TNIHIX nogaraka byrapcke.

» Cajt HammoHa/tHOT HafI30pHOT OpraHa 3a 06pajly IMYHUX ofaTaka PymyHuje.
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3. HezaBMCHOCT nIpeMa MOMUTUYKIM BIACTMMA Y TOBE3aHUM IPUBATHUM
MHTepecuMa

3.1. Ko 6upa u npednasxce unanose HA030PHUX 0P2aHA 3a 3AUMUMY TUHHUX NO0AMAKA
y 00abparum emmama?

Kajja roBopyMO 0 He3aBMCHOCTM OBMX Te/la, KAKO y OFHOCY IIpeMa APYTUM Jp>KaBHUM
OpraHuMa, a Ipe CBera HOCKOLMMa MOMUTUYKe MONM, TaKo U Y OFHOCY IpeMa JPyIuM
cybjekTuMa Iy Impatu HeKonuko Mehyco6HO moBesaHux nutama. To Cy nmmurama, Ko
Oupa, Ko ce 6upa, Te KO IpeIaxke oHe Koju ce 6upajy? Ilntama cy jacHO mocTaB/beHa,
aJIi OATOBOPY Ha IIX HIUCY jefHOCTaBHNU. HeonxonHo je u ucnyHnTy aBa ycnosa. I1pso,
fia je HaJ[l30pPHO TeJIO I0BOJBHO Y[ja/beHO Off MOIUTUYKUX MHTepeca 1 urapa. [Ipyro,
HOTPeOHO Ta je ya/bUTHU U Off CHAKHUX IIPUBATHNUX MHTEpPeca, KOju Cy HEMUHOBHOCT Y
CKOPO CBaKOM CaBpeMeHOM JpyiuTBy.” Ca jejHe cCTpaHe, y HOCTYIKY 0fabypa OHUX KOji
he BpuTy pyHKIMje HaA30PHOT Tejla, HEOIIXOMHO je ICK/bYYUTI OHe CyOjeKTe, Koju 6u
KacHUje MOIJIM [ja yTPO3€e He3aBICHOCT PeTyTaTOPHIX TeJla M ’bUXOBUX WiaHoBa. Ca ipyre
CTpaHe, TeIIKo je u mpoHahm oxgrosapajyhu opran xoju he cHarom cBor neruTummreTa
YAAQXHYTH VICTYU TaKaB JIETUTVMUTET U TeNly Koje Oupa, a a y cebu opraH Koju 6upa He
cafip>Ku 6apeM HeKaKBY HOMUTUYKY IPUMECY.

VcroBpeMeHo, MOpaMo fja Oy/ieMo CBECHM fia IONUTUYKE YTHUIlaje ¥ Hije Moryhe
nornyHo ns3behn. To, yak, He 61 HY 6UTO TTOXKE/BHO, 6Alll 360T CTPYKTYpe CaBPeMEHNX
[IeMOKPATCKMX [IPYIITaBa, KOja He MOTY fia TOCTOje 6e3 MOMUTUIKUX MPolieca, aju
n 6e3 MHTepeca IOjefuHallAa U Ipynanuja Koju ce 6aBe ogpehenom pemarHourhy.
[TomUTUYKY aKTepu Cy HEOIXONHM pajM MpYy>Kamba MOPIIKe y Pajay, CBe Y OKBUPUMA
JI03BOJbEHVIX ITPABIJIA UTPE, TOK je HEOIIXOJHO Y IITO LINMPOj Mepy 3aJ0BO/BITY MHTEpece
" ,BaHAPKABHOT“ CEKTOPA, KAaKO OM 1 OfaT/e NOIIIa HEOIXOJHA MOAPIIKA 32 paf
He3aBMCHMX Tena. Ty uckpcaBa u cnefehe nuTame, Tj. Kako 61CMO MOIIM [ja Te MHTepece
y3MeMo y 0631p, a la UCTOBPEMEHO He HapyIIMO 3aMUIUbeHY, ea/THy KOHCTPYKINjy?
Onrosop ce kpuje y ocehajy 3a Mepy, OTHOCHO y yBa)kaBakby CBUX MHTepeca y MUTAY.
Ipyrum peunma, ,,CUCTEM VIMEHOBamba y KOJIEKTMBHOM Tely Mopa 0be30emuTu ja ce
4JIAaHOBM TOT TeJIa IMEHYjy Ha OCHOBY pallIOHaJTHOT KOMIIpoMIica usmeby pasnmunrux
HOMUTUYKYX CHAra ¥ APYTUX aKTepa, WIN Ha OCHOBY IIPOIOPIMIOHAIHE 3aCTYI/bEHOCTI.
I[Ipouec opyryunBama y TOM Telny Tpeba fa 6yhe OpraHM30BaH TaKo a CTUMY/IMIIE
YHYTpPALIBY [UjajIor ¥ KOAINIIN)y YIaHOBA Pa3INIUTHAX IPOBEHUjEHIIVja U TIOTUTUYKe
opujeHTtanuje.”’

Basparo 6u a ce moreia KakBa Cy pelermba y ofabpaHuM 3eM/baMa, Te Ja Ce OHZI
oneHn /e je Taj ocehaj y Hajsehoj moryhoj mepn nmponahen. ¥ CrnoBenuju mosepeHnka
6y sempama Koje cy obpahusane y 0BOM pajly jeTHOITIACHO je Pellere ja WIAHOBY OBUX Tela He MOTY JIa

6y;qy YIAHOBY MOMUTUYKNX CTPpAHAKa VIV PYKOBOJACTaBa IMOINTUYKNX CTPpaHAKa, Ka0 HUTN IIPUBPEAHNX
ApyniTaBa WiIN yapy>kerma 13 obmacTu y H)I/[XOBOj Hagne)KHOCTNU.

%7 European Commission for Democracy through Law (Venice Commission), Parameters on the Relationship
between the Parliamentary Majority and the Opposition in a Democracy: a checklist, Opinion no. 845/2016,
Strasbourg 24.06.2016., cTp. 30, zocTymnHO Ha https://www.venice.coe.int/webforms/documents/?pdf=CDL-
AD(2019)015-¢, patym npuctymna: 10.05.2020.
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6upa ITapnament ClioBeHMje Ha IpejyIor IpeacenHnKa Peny6nke, ca TpajarbeM MaHzaTa
Off IIeT TOAMHA KOj1 MO>Ke fia Oyzie 00HOB/beH.” Y XpBaTcKOj, pafioM AreHIuje pyKoBOU
AVMPEeKTOP, KOju MMa M CBOT 3aMeHMKa, Koje MMeHyje U paspelraBa XpBaTcKu cabop
Ha npepsor Brage XpBaTcke, Ha OCHOBY jaBHOT IIO3MBA 3a JJOCTaB/balbe KaHIAMUATypa.
JlupexTop 1 3aMeHMIY ce 6Mpajy Ha IepIof, Of Ye TP TOAMHE, ca IPaBoM pensbopa.” Y
Mabapckoj Ha yeny HanyonamHor Teia ce Haasy pefceHIUK, KOjer UMeHYje IpefceHIK
Pery6rke Ha mpepyior npepicefHmka Brage, ca TpajameM MaHJara of fieBeT ropuHa. >
ITpencennuk HanmonanHor Tea MMeHyje OTIpeficeHNKa Ha HeoapeheHo BpeMe, Koju My
noMake y leroBoM pany.”' Y byrapckoj Komucnuja ce cactoju of mpeceiHuKa u 4eTupu
4jIaHa,”” koje 6upa [TaprameHT H TO Ha npemyor Brasie uuju MaHAaT Tpaje meT rofyHa,
U KOju MOTY OuTy persabpaHy HajBuule jou jemanmyT.” Y Pymynuju, Hanyonamaum
HaJ30pHMM OPTaHOM PYKOBOAM IIPENCeNHUK, KOMe y pajy IoMa)ke MOTIpefCcefHNK.
[IpencenHNKa U IOTIpefCeAHUKA O1Ipa rOpbM apaMeHTapHu oM, CeHar, 1 MOTy 6UTH
pensabpaHy HajBUIIE jOII jeTHOM.™

Hajuemrhe rnefano, 4laHOBe He3aBUCHNX PETY/TIATOPHNX Tefla y 0BOj o6/acTu 6upa
3aKOHOZIaBHM OpraH, NapjaaMeHT. Ha pBu noryen, 4MHM ce [la ce OBaKBO pelllehe MOXKe
JIAKO CTaBUTH IO YAAp KPUTHKE, jep ce YMHU JIa je Y TOM C/Iy4ajy 1360p MONMNTI30BaH.
MebyTtum, ykonmko nornegamo Mano gyope, cxsaruhemo ja MOpaMo YBeK MMATH Y BULY
zia je ompebeH monmp ca MOMUTUKOM Hen30exXaH, alu Jja OH He MOpa Ja Oy/ie U IITeTaH.
Hlenyje nia je ympaBo Koz n360pa y OKBMpY ITap/IaMeHTa IOAVP Ca IIOUTUKOM ¥ MOTyhHOCT
IIPEeKOMEPHOT yTHUIIaja IIOJIMTUKE 1 HajMaba, a YIPaBo 300T KapaKTepa [ap/aMeHTa Kao
opraHa. [IpBo, mapiaMeHT je IpeACcTaBHUK HOCUIAIA CYyBepeHOCTH, cBUX rpahana. ¥
CTPUKTHO ITPaBHOM CMUCITY, HE MOXKE C€ YTEME/beHO OCIIOPUTH ITPaBO jeJHOT OpraHa Kpo3
KOju Cy IpefcTaB/beHn rpahanu 1a JOHOCU OBaKBY BPCTY OfIyKa. JIpyro, mapiaMeHT je
Teno Koje Beha, y OKBMPY Kojer ce, 4ak U y IaHallllbe BpeMe, ANCKYTYje, KaKo ofdopuma
Tako 1 y wienymy. Tpehe, maprameHTapHa paBmia cy, UIak, HeKa BpCTa rapaHTuje fa
ce omyka Hehe JOHOCHTH UCYBUIIE TAKOMIC/IEHO. UeTBPTO, Map/IaMeHT je TakaB OpraH,
KOjJ1 HMMje OHa HEeIIOCPeHa ,IIeCHNIA“ MCTMHCKE TTOIUTIYKe MOhM.

Takobe, a Ha Tpary cBera M3HETOL, YMHM Ce []a KaJja 3aKOHOfIaBHA (QYHKIIMja Ap)KaBHe
B/IacTM OMpa, [ja OHa MCTOBPEMEHO 1 He HaJi3Mpe ca TOMMKOM OyaHOIIhy 1 >Ke/boM fia
HOTYVMHU CBe OKO cebe CBOjOM IOJIMTUYKOM CHaroM. MebhyTum, cBe cynmpoTHO Baxu
3a Brapny, 3a usBpiuHy QyHKIUjy Ap>KaBHe BIacTu. Bupumo na y oBum sem/pama Brame

2841, 6. 3akona o OBepeHnKy 3a nupopmucame Crosenuije.

%Yy, 7 u 8. 3akoHa o cripoBohersy Ormirre ypenibe 0 3alTuTH MOfaTaka XpBaTcke.
3041, 40. 3akona CXII ox 2011. roxuHe Mabapcke.

3lYyy, 46. 3akona CXII op 2011. roguue Mabapcke

2 Yyran 7. c1. 1 3aK0oHa O 3aIITUTM TMYHNX TTOfaTaka Byrapcke.

3 Yyan 7. c1. 2 3aKoHa 0 3aIITUTY TUYHNX TTOfaTaka Byrapcke.

Y1, 3 cr. 1-3 3aK0oHa 0 OCHUBAIY, OpraHuUsayju 1 GyHKIMOHNCabY HalioHa mHOT HA/I30PHOT OpraHa 3a
ob6papy MMYHUX TToflaTaka PymyHuje, focTynHo Ha https://www.dataprotection.ro/servlet/ViewDocument?id=172,
npucryn 15.06.2020.

Y1, 6. 3aKoHa 0 OCHMBaY, OpraHu3anuju u GyHKIMOHMCawby HalioHa HOT Hai30pHOT OpraHa 3a o6pajy
TMYHMX TTofaTaka PymyHuje.
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He BpIle ofabup KaHAMaaTa, anu ux Biage y Byrapckoj u XpBarckoj mpemaxy, oK TO
y Mabapckoj unan npencenunk Brage. Y Tom cmumcy, Ba/bano 6u fa ce 6yme moce6Ho
OIpe3aH, IOIITO B/IaJja Ka0 OPTaH JMa CaCBMM JIPYTy IPUPOAY y OGHOCY Ha Map/IaMeHT.
OmHa BpLIN ONEPaTUBHY, [eNaTHY B/IACT, I1a je ¥ YTUIj IIOMUTUKE Y TUM OJHOCUMA
HIPUCYTHUjM y 3Ha4ajHMjoj Mepu. CTora, YMHY MU Ce JIa je pelllere Koje IIoBepaBa nsbop
Iap/IaMeHTY CBAaKaKo 60Jbe, OHOCHO, JPYTUM peunMa, OHO IIPeCTaB/ba JaJIeKO Marbe
3710 Y OJHOCY Ha Apyrauluja pellena, ¢ TUM LITO 6u Tpebao 6UTY Olpe3aH ca jaBambeM
MoryhHOCTY Ja B/1ajia mpejiaxke KaHAMIATe, jep ce OH/Ia OHM MOTY M3/IOKUTU CHA)KHOM
HOTUTUYIKOM TIPUTHUCKY.

I[TocToju M pelere O KOjeM, YWIAaHOBe MMeHyje 1ed npxase. Mucimm ga 6u Ty
BaJbaJIo fIa IMaMo y BURY Tpu 6utHe cTBapu. [IpBo, mosuimja meda gprxaBe y yCTABHOM
CHCTeMY je Hajuelrhe TakBa Jja OH HUje Y TONMKOj MePY OHa Jie/laTHA IIO/IUTUYKA B/IACT, Kao
IITO je TO BiIaja. JIpyro, med ap>kaBe, Kao rapaHT HAIMOHAIHOT jeflHUCTBA 61 Tpebao na
Ha HeKe IIOJIMTIYKe IIpoliece I7Iefla MaJIo ,,ca BUCVHE JIMIIEeH IPUCTPACHOCTH, OTHOCHO
naprusaHcTsa. Tpehe, y ciay4ajy T3B. ,,koxabutanuja“ ymerame meda gpxase y Iporec
u360pa 61 MOIIO 1 fia TOBefe [0 »,pelaKcupama’ HOTeHIMjaTHOT IpuTicKa Baaje. Orer,
4UHY MU ce fla 611 y 0631p Tpebao y3eTu 1 MNPy CINKY, KOja ce TMYe HauMHa usbopa
IpefceHNKa peryonmke. Y CIy4ajy fia ce pafii O HelocpefHoM nsbopy meda apkase,
OHJIa OH MMa UCTY JIETUTVMUTET KOjJ MMa Hap/IaMeHT, y3, padyMe ce, YNIEHNIY a ce
paziu 0 MHOKOCHOM opraHy. CyIIpOTHO, aKo IpeficeHIKa 61pa IIap/IaMeHT, OHJIa 3aIIPaBo
ce eMaHaIVjy IIaplaMeHTa Jofie/byje MOIyhHOCT Jla MMeHyje WiaHOBe HafI30PHOT Teya.*

Moxpa je HajusbamaHcupaHuja conynuja ga ogpehen 6poj kanangata 6upa
IapJaaMeHT, Off yera 6u jefaH Opoj 6upana onmosuiyja, paju MOCTU3amba HeKaKBe
paBHOTeEXe, a a BJIajia He YYeCTBYje KaKO Yy IOCTYIKY 1360pa, TaKO M y IMOCTYIIKY
npepiarama. [Ipeocrasne wiaHoBe 61 Morao fa 6ypa Wiy Ipemaxe MpefcefHIK VI
MO>K7a ¥ ofroBapajyha yapyskemwa wiu Jpyru, APYLITBEHO OMTHY Cy6jeKTH, O/ICKY OBOj
MaTepyju, a CBe y CK/IaJy ca KOHKPEeTHUM OKOJTHOCTMMA. Y Be3J) ca TUM ce M KaXKe Jia ce
»TVIM MeXaHU3MIMa MO>Ke 00€30eIUTH IIONUTUYKA HEYTPATHOCT TeJIa YKOJIMKO je IIpoLiec
OTyuYMBaba y HbJIMa KOHIMIVPAH TAaKO a WIAHOBY KOjy NPUIIA/Ajy IMapIaMeHTapHOj
BehyHM He MOTy J1a yrpaB/bajy caMi U [ia, TIPY TOHOLIEHhY HajBXXHIjUX OJJTYKa, MOPajy
Jia TpaXke caBes, OM/I0 ca HEMOMMTUYKYM WIAHOBYIMA, VIV Ca YWIAHOBMMA KOjU IPUIIAJAjy
onosuumju“’ Y ciy4ajy oBakBUX, ,KOMIIPOMICHUX pellema’ He 6u Tpebano ja ce
npeTepa, jep OHIA MOXe fia ce Jobuje ,,pasapo6/beHO 1 HejeAMHCTBEHO Tero, Beh 6u
Tpebano nponahm ¢un 6amanc. Y cnydajy sa us6op Bpire ogroapajyha yapyxema mim
[pYTM APYIITBEHO 6MTHM Cy6jeKTn, Tpebasno 6u na ce Boay padyHa o aBe cTBapu. IIpso,
6poj wiaHOBa Koje oHU Oupajy 6u Tpebano na Oyne Behn o oHUX Koje 6upajy HoCHoIM
HOJIUTIYKE BIIACTH. [Ipyro, HEOIIXOJHO je O[peUTH jacHe KPUTepHjyMe KOjuM CybjeKTuMa
1 360T yera ce HoBepaBa MOryhHOCT O¥pama YIaHOBA OBVIX TeJIa.

36 Bupern o osome u xop C. Angosnosith (2019), cTp. 255.
%7 European commission for democracy through law (Venice commission), ctp. 30.
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3.2. Kaxo usabpamu Hajnozo0Huje kanouoame?

YecTo ce Kaxke 1a Y0BeK HOCH YHKIINjY, Te je y CKIajly ca TUM HajOMTHMje /ja OHM
HajO0/bM, OHM HajKOMIIETEHTHM)jH, OHYM KOje OJ/IMKYje HajBUIIN CTENeH YeCTUTOCTY Ha
Kpajy O6yny n nzabpann. IIpernocTaska je ga he muma ca TakBuM KapaKTepUCTHKaMa,
06aB/paTy KBaJIUTETHO CBOj I10CA0, IITO he CTBOPUTHU U NOBepeme jaBHOCTU. Y OBOM
CIy4ajy HajBa>KHUjU je JOOPO casfaH IPaBHU OKBUP, jep YKOIMKO je OH aJieKBaTHO
IIOCTaB/bEH YYMIHLEH je OHaj HEeONXOLHU, IIPBM KOpPaK Ka MCTUHCKOj HE3aBMCHOCTY OBUX
tenma. CTora, HEOIIXOMHO je f1a ce Y OKBUPY BUX IpeBI/e TAKBYU YCTIOBM Jia 3a1CTa OyAy
u3abpaHy OHM HajKOMIEeTeHTHUjI. [IpyTuM pedrMa, Ha Taj Ha4MH ce ,,Be3yjy pyKe™ 6mmo
KOMe KO 611 OBY He3aBUCHOCT MOTA0 fla YTPO3M.

OuexnBaHoO, yIopeIHOIPaBHA Pellielha Cy pas/lIndnTa, Te je y C1oBeHnju, HeOIXOJHO
Jla IOBEPEHVK ¥ HALMOHA/IHU CYNEePBU3OPY VIMajy 3aBplieH (aKyITeT U IeT TOAMHA
pagHor NcKycTBa.”® Y XpBaTCKOj HEOIIXOJHO je [a je /mile OKOHYAIO IpefANIIOMCKe
VT JUIIIOMCKE YHUBEP3UTETCKE CTY/Uje W/IY MHTEIPUCAHE TOAUIIOMCKE U IUIITIOMCKe
YHUBEP3UTETCKE CTyAMje VIN CHENVjaTMCTUYKe JONUIIOMCKE U JUIITIOMCKE CTPy4YHe
CTyAuje U Jla UMa HajMaibe leCceT TOfMHA PaJHOr MCKYCTBA Y CTPYLIM, T€ j& MCTAKHYTHU
CTPy4mbaK ca IPU3HATUM IPOQPECUOHATHUM YI/IefOM M IPO(deCHOHATHUM 3HabeM
U MCKYCTBOM Yy 00JIaCTM 3alITHUTe IMYHUX Nofaraka.”” Y Mabapckoj je HeonmxopmHO ma
npencegHuK HammonamHor Tema, mopeq Tora ITo UCIykhaBa YCIOBe 3a KaHANATyPy Ha
Hap/IaMeHTapHUM 1360puMa, Oyzie ¥ JUIIOMMPAHY IIPAaBHUK Ca HajMambe leceT FofMHa
MCKYCTBA Y MOCTYIIKY Hafi30pa y 00/1acT! 3aIUTUTE TMYHUX MOfATaKa Man crnobose
nH(pOpMICaba WIN Jla TTOCeAyje aKa[eMCKM CTeIeH Y jeflHoj off Tux obmacTu.*” YnaHoBU
6yrapcke Komucuje Mopajy uMaTit yHMBEp3UTETCKY JUIDIOMY U3 MH(POPMAIMOHNX HayKa
VLY TIpaBa MU MacTep U3 MHGOPMALMOHNX TeXHOJIOTH]a,  HEOIIXO[HO je 11 1a Cy 6umn y
PagHOM OIHOCY Y Tpajamy Off HajMame feceT ropgnHa.*' Y PyMyHMju je HeomxogHo fa ce
pazy o IMIly ca BUCOKMM 06pa3oBameM, Koje IToceyje mpodecrnoHanHe KOMIIeTeHIINje,
yKBydyjyhu u oHe, pasyme ce, y 06/1acTyt 3alITUTe TMYHMX ITOfiATaKa, ZOOPy penyTanujy,
Te JIa ¥Ma HajMarbe leceT TOiVHA PaJHOT UCKyCTBa.

OBfie je Ba)KHO 3acTaTy ¥ OOpaTUTY NMaXKIbY Ha TO Jla CY Y OBOj 00/IaCTY IIPaBHU
CTaHJApAV WIM HEKaKBY He TOMUKO ofpeheHu mspasmu, Koju cy foO6paHO NPUCYTHM, Y
HEKY PYKY HY>KHOCT, a/Il UICTOBPEMEHO 1 onacHOCT. C/la>keM ce ca MULI/bEEM /1A je, Ha
npuMep, mutatis mutandi ,KpUTepujyM y BUAY IIPaBHOT CTaHJapAA ,,YITIEAHOT CTPy4mbaKa“
IIOCTAB/bEH IPUIMYHO AIICTPAKTHO U OCTaB/ba IPOCTOP 3a MIMPOKY JUCKPELMOHY, ITa U

3 Y1, 6 u 8. 3axoHa 0 IoBepeHNKy 3a uH OpMIUCame CloBeHuje.

Y1, 7 n 8. 3akona o ciiposohersy Omiirre ypenbe o samTuTy nogaraka Xpsarcke, Hapojue Hosuse XpBarcike
42/12 ox 25.05.2018. ropuue.

404y, 40. 3akona CXII ox 2011. ronuue
41Yj1an 8. c1. 1 3aKOHA O 3aLITUTH TUIHUX nogaraka byrapcke.

“2Y1. 6. 3aKoHa 0 OCHUBAY, OPraHN3aIHjI 1 QYHKIMOHMCabY HalloHaTHOT HaIZOPHOT Oprana 3a 06pajry
TMYHMX TTofaTaka PymyHuje.
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HOMUTUYKY OLIEHY U 3aBMCK Off MHOTO (pakTopa‘,” ITO BaXKu 1 3a KpUTEpUjyMe MOIyT
LACTAKHYTY CTPYUHbaK Ca IPU3HATUM NPO(PECUOHATTHUM YIIEAOM ¥ PO eCHOHATHUM
3HameM U MICKYCTBOM “ WIN ,f00pa pemyTanuja‘. 3anpaso, IpaBHY CTaHAAPAY 611 Tpebao
fia Oy;y HY)KHOCT Y MICAOHOM IIPOLIeCY CTBapama IpaBHe HOpMe. J[pyraunje KasaHo,
3aKOHOJaBall Oy IPUIMKOM CTBaparma HOpMe MOPao fla Ce 3alllTa, LITa 3aIlpaBo 3HA4M
KOHKPETHI IPaBHMU CTaHAPH, OFHOCHO U3 KOj/X Ce elleMeHaTa KOHKPETHO CacToju, TO
ject, mra 6u 3ancTa e Tpebaso Aa MCIyHY Aa 61 ce CMaTpaIo Jia je CTaHAAp/, UCITYheH?
HakoH fo6ujama ofroBopa Ha TO IMTambe Ba/bajio 611 y HOPMY Taj OATOBOP IPELN3HO U
IPeTOYnTH, Te OMOryhutu o6jekTuBusupan n360p, 6e3 MHOTO TyMauerwa 1 CaMUM TUM
CybjeKTUMBHUX efleMeHaTa. IIoroToBo y 3eM/baMa Koje ce ca OBUM Te/VMa TeK YIIO3Hajy,
6u ce Tpebano KroHUTH Kopuiurhemwa IPaBHUX CTaHAAPAA, HOLITO OHY 3HaYe MHOTO, a
Kaja ce jobe 1o nmpuMeHe, HOMa>Ky Bp/IO MaJjIo ¥ MOTY Jia CTy>Ke TOMe Jia Ce 3alIpaBo U He
nobe mo Hajéo/BMX KaHAMATA.

Jlakiie, yOIIIITEHO ITIEAHO YMHI Ce ,,/Ia j€ HajafleKBaTHHje PelIere [ia Cé 3aKOHOM
IIPOINIIY CTPOTY YCTIOBU KOjU Ce 3aXTeBajy 3a pykoBopeher mim 4raHa Ha/jl30pHOT
He3aBUCHOT Tejla. JefIMHO Ha Taj HAauMH Ce MOXKe OYeKMBATH MHTETPUTET 00aB/barba
[IeIaTHOCTY M CTPYYHOCT Y pajy HaA30pHOT He3aBMCHOr opraHa. [IponucuBameM
06aBe3HIX YC/I0BA MOITY T CTPYYHOCTH y 06/1aCTH ITpaBa ¥ MHGOPMATHUKE I JYTOTOAMIIEET
paja y ob1actu 3alITuUTe MOfaTaKa 1 JbYACKIX IpaBa, oMoryhaBajy crabuiHe monasHe
TauKe 3a CTPYYaH M KBaJINMTETaH paj oBe BaKHe MHCTUTyUuje”. * Vmajyhm to y Bumy,
Basbasio 61 1 ia ce M30eTHY CyBuile ,,6/1aru’ ycoBy 3a n300p Koju ce T4y caMo Tora fia
je moTpe6HO fa uiie nMa 3aBpuleH dakynrer u ofgpeheHn 6poj roguHa pagHOT UCKYCTBA,
6e3 npenysupama ja 6u Tpebano fa ce paiu 0 UCKYCTBY Y OBOj 00/1acTi.

4. 3aKk/bydaK

JacHo je ma IpOK/IaMOBaHy He3aBMCHOCT HaJI30PHUX OpraHa 3a 3alTUTY TNIHUX
nojaTaka Huje Tako j1aKko 06e36emyty. OGHOCHO, HUMAJIO HHje jefHOCTABHO MCTOBPEMEHO
pXKaTy OBa Tejla Iojajbe Off IO/IUTHKE, a OIIeT i He OMTH IIpefaIeKo Off e U U3TYOuTH
eHe o3UTKUBHe nopcTniaje. Kasano je Beh f1a je pemreme y peun Mepa, camo je nutame,
r7ie ce oHa Hanmasu? [IpBo, Kajja je ped 0 CTaTyCy OBMX Tejla, HEOIIXOHO je IpefBUeTI
la ce pajy He3aBUCHUM PeryTaTOPHUM TelNMa, Te NPYXXUTY U HOfaTHe rapaHIyje
paznu oBamnohema tor craryca. JIpyro, onpeben, Mamwu 6poj, kaHguara, 6u rpebano ga
Oupa mapraMeHT, off uera 61 jean 6poj 6upana ONO3UIMja, pajiy HOCTU3aba HeKaKBe
paBHOTexe. IIpeocTae wianoBe 611 Morya fia 61pajy ogrosapajyha yapyskema, crpydHe
MHCTUTYILVje VU APYTH, APYLITBEHO OUTHU CyOjekTH, 6/IMCKYM OBOj MaTepuji, a CBe
Y CK/Iafly ca KOHKPeTHMM OKOMHOCTMMA Y OZHOCHOj 3eM/bH, JOK 61 Brafgy Tpebamo
MICK/BYYUTHU U3 OBOT IIPOIIECa, jep je HeIlOCPeIHO Ae/laTHa IMOoMuTndKa BiaacT. Tpehe,
IpaBHe CTaHAAP/e IOy T ,ICTAKHY TU CTPYutbak“ 1 c11. 6u Tpedano nsberasarn. OGHOCHO,

# Crean Angonosuh, ,AHanusa PerymaTtopHor Tema 3a efeKTpoHcKe Mefuje y Perry6mumm Cp6uju,
Donpannja LlenTap 3a jaBHO IpaBo, CTP. 5, ROCTYIHO Ha: http://www.fcjp.ba/analize/Stefan_Andonovic2-
Analiza_Regulatornog_tela_za_elektronske_medije_u_Republici_Srbiji.pdf, 15.06.2020.

“ C. Argonosuh (2019), cTp. 256.
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BUX 61 Tpe6aIo 1a KOPUCTYU CaMO 3aKOHOZIaBal] IPU/INKOM CTBapamba HOpMe, a Jja ce y
caMoj HOpMU OHM ITpeTo4Ye Y 00jeKTUBHE KpUTEPUjyMe, KOjU ce TUYY, Ha IpUMep, TOAMHA
XMBOTA, 00pa3oBama, TOfMIHA MCKYCTBA, IOCE0Baba OiroBapajyhnx sHama 1 BeITHHA
u cn. Ha taj HaumH Tpebano 6u fja ce obuje KBaIUTETHO CaCTaB/bEeHO TeNo, Koje he
PaguTU Ha KOPUCT CBUX, a Y LM/bY 3aIITUTE TMYHMX MOfIaTaKa, HACYIIHO NOTpebHe ¥
CBAKOM JIéMOKPATCKOM JIPYIUTBY.
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Milos Stanic, PhD
Research associate, Institute of Comparative Law, Belgrade

THE PROCEDURE OF ELECTING MEMBERS OF AN
INDEPENDENT SUPERVISORY BODY FOR PERSONAL DATA
PROTECTION AS A GUARANTEE OF THEIR INDEPENDENCE
- EXAMPLE OF FIVE EUROPEAN COUNTRIES

Summary

As a matter of fact, with the development of communication technologies, it
has become clear that it is necessary to create an adequate legal framework in order to
protect personal data. One of its indispensable elements is the creation of an independent
supervisory body for the protection of personal data. By using comparative legal method,
on the example of five European countries, of which all were members of the ex-communist
bloc and are now members of the European Union, author tried to find out certain legal
solutions within these countries regarding the election of their members seeking to achieve
their independence. The author also gives appropriate critical view concerning certain
solutions. These countries were chosen because, in the historical and social sense, they
went through what Serbia is going through in the process of joining the European Union.
Also, it is assumed that they have met certain standards by joining the EU. It has to be
noted that the goals guaranteed and proclaimed by legal norms do not always have to be
achieved in practice. However, one must also be aware that a valid legal framework is the
first step, without which the proclaimed goals cannot be achieved. This is where the social
justification of the scientific study of this topic is reflected.

Key words: right to protection of personal data, five European countries, supervisory
body for personal data protection, election of its members.
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Mapuja Majcroposuh’
Mp Teogopa Koauesuh*

SAIITUTA ITOJATAKA O IMYHOCTU U ITPAKCA
HE3ABVICHUX OPTAHA Y CPBUJN 1 ®PPAHIIYCKOJ

CaxxeTak

[ToBepeHuK 3a nHpOpMaIMje Off jaBHOT 3HaYaja U 3aIUTUTY IOAATaKa
O JIMYHOCTH je CAMOCTA/THI PEeTy/IaTop, He3aBUCTAH y BpIIEHY HaJIeKHOCTI
Koje Cy mpuMapHo (OKycUpaHe Aa ce paj Ap>KaBHMUX OpraHa M MHCTUTYLMja,
Kao U IpUBPeIHUX cybjekara, o6aB/ba He Kpuiehy 0CHOBHO JbY[CKO IIPaBo
— IIPaBO Ha 3aLITUTY IOfATaKa O IMYHOCTH, KOje je 3aTapaHTOBAHO CBAKOM
mny YcraBoM Peny6nuke Cp6uje, uiaHoM 42. CBM HaBefieHU CyOjeKTH CY 'y
Ipoliecy ycarlanlaBama ca 3aKOHOM O 3alITUTY II0faTakKa, KOji je Y IpYMeHN
ox 21. aBrycra 2019. roguse. [ToBepeHNK IOCeAyje 3HaYajHa opyamhema, Koja
Cy perymicana 3aKOHOM O 3aLITUTY HOAATAKa O IMYHOCTH.

®pannycka je gaBHe 1978. ycBojua 3akoH 6p. 78-17 o mHGOpMaLIOHNM
TEeXHOJIOTMjaMa, eBUfieHIjaMa 1 rpabaHckuM crob6oaMa Koju 110 TIPBY Iy T
o6e36ebyje 3amTuTy MMYHKMX nofaraka GppaHIycKuX Ap>kaBbaHa. CTBOpeH
je He3aBMCHM ynpaBHM opraH - HanmoHanHa komucuja 3a UHGOPMATHUKY U
cnobope (LTHWJT), unja je naHac Mucuja: nHGOpMICatbe U efyKallyja, 3alITUTa
npasa rpabaHa, perymicame U caBeTOBambe, MHCIIEKIje ¥ CAHKIVIOHNUCamba.
3akoH u3 1978. je M3MemeH Kako Ou ce MOCTUINA ycarmameHocT ca OnumToM
ypen6om o samruty nopataka (IJIIP), crora je noHet 3akon 6p. 2018-493 ca
IIpaBunHUKOM.

Aytopu he HacTojaTu ma nmpuKaxy paj He3aBMCHUX OpraHa, Kao 1
3aKOHCKJ OKBMP 3allITUTe OAaTaKa y obe 3emsbe 1 IoKyIuahe fja 1ajy mpemnopyke
0 TIO3UTUBHYM IIpaKcaMma.

Kibyune peun: 3aiTnTa nofaTaka, He3aBUCHY OPTraH, YIIOPEJHO IIPaBo,
Cp6uja, Ppaniycka.

1. YBogHe HamOMeHe

Omura ypen6a o samrruty nogaraxa (y gabeM tekcty: [JITIP) je HacTana y Texsu
3a ypebeH;eM O6HaCTI/I 3alITUTE MMogaTaKa O JIMYHOCTI N Ca UMJ/bEM perynaul/{je Ha4ylHa
! Crynent joxropckux crynmja, Yausepsurer ,, Yauon — Huxona Tecna, Beorpag, Cp6uja; Tupextop, GDPR
Institut g1.0.0., beorpan, Cp6Mja, majstorovic.m@live.com.

2 Marwuctap, ESSEC Business School, ITapus, ®panirycka, teakovacevic@hotmail.com.
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IPUKYIUbamba, 00pajie M AUCTpuOynpamwa IMYHNX TI0fjaTaKa, Off CTpaHe Kora U Y KOjy
cBpxy. PerynaTtupa je mpoucrekna us texxme Eppornckor mapnamenra, Casera EBporncke
yHnuje u EBporcke komucuje, Kako 61 ce IpaBo 3alITUTE Mojaraka obesbennnao Ha
17100a/THOM HMBOY, Te TIpeIMeTHA Pery/IaTiBa IpefCcTaB/ba OCHOBY 32 XapMOHM3ALNjy
HAllMOHATHMX 3aKOHOZIaBCTaBa y oBoj obmactu.” Hamepa je sa momaha 3akoHopaBCcTBa
y 0Boj obmactu 6yny jerHoOpasHa, Kako 61 ce rmobaaHUM MpobaeMuma 3noynorpede
AMYHUX IOJlaTaKa M HapyllaBamba IPMBATHOCTY MOIJIO IPUCTYIUTHU 33jefHUYKN U
yuuduuupano. Ilpuxsaramwem Omiure ypenbe o 3alITUTI MIOfATAKa O IMYHOCTH, KAO
jemMHCTBEHe perynaruse, o6e3bebyje ce momropame HU3a IpaBa Koja Cy 3arapaHTOBaHa
IToBe/boM EBpolicke yHMje 0 OCHOBHMM IIpaBUMa 11 YTOBOPOM O YHKIMOHNUCawY EBporcke
YHMUj€, a7I1 M CBUM APYTMM IIO3UTUBHMM IIPONICHMA KOjM PEryIMIIY IOIITOBAabe IIPaBa
Ha IPUBATHOCT M 3aIUTUTY IOfjaTaKa O JIMYHOCTH, IIpaBa Ha U360p BEPOMCIOBECTI,
HOLITOBAabe IPUBATHOT KUBOTA, 1300pa 1 MOPOANYHUX BPeIHOCTH, U Ap. Oniira ypenda
0 3aIITUTY IIOfIATaKa je M3y3eTHO OOVMHA Pery/IaTyBa U y IPYMEHM je HellITO BMIIE Off
IBE TONMHE.

JomahuMm 3akoHOJAaBCTBMMA je OCTaB/beH M360pP IOHOUIEHha 3aKOHA KOju
perymuury o6macT 3amrute nogaraka. Creapame epUKacHOr 3aKOHOJaBHOT OKBMPa
y KOjU Cy yBPIUTE€HM CaBpeMeHM NPUHIMIN M CTAHJAPAN 3aIUTUTE IPUBATHOCTYU U
3alITUTE IOfaTaKa O JIMYHOCTU HEeKV Cy Off M3a30Ba ca KojuMa ce cycpehy mMHore
3eM/be y TPaH3MIUjU KOje TeXke eBPOIICKMM BpemHocTNMA.! Perry6nka Cpbuja je
uMaJa 1 paHuje ogpeheHa 3aKOHCKa pelllerba y CMUC/TY peryiucama 06/1acTy 3alTUTe
IojjaTaka ajay je Kao KaHJU/AT 3a 4IAaHCTBO Y EBPOIICKOj YHUjU y CBOj 3aKOHOJABHN
CHUCTeM YBPCTI/Ia HOBM 3aKOH O 3alITUTHU IOfAaTaKa Koju je ycBOjeH HOBeMOpa 2018.
TOfIVHe, Ca OJJIO>KeHOM ITpuMeHoM off aBrycta 2019. rogune. Oxn 2004. no 2009. roguze
Ha OCHOBY 3aKOHa O C/I00OJHOM IPUCTYIy jaBHMM MH(popManujama IloBepeHuK je
IITUTHO 06/IaCT c/1060fe pUCTyIa jaBHUM nHpopManmjama. 2008. rofyiHe JOHOLICHEM
3aKOHa O 3aIUTUTHU IOAATAKA O IMIHOCTY IPOMEIHEH je Ha3UB OBOT AP)KaBHOT OpraHa
y IloBepenuk 3a nHdopmanmje off jaBHOT 3HaYaja 1 3aIITUTY MOAATAKA O TMYHOCTI.
OBo Teno KapaKTepuIlly Ofi/IMKe HE3aBMCHOCTH i CAMOCTA/IHOCTH Y JJOHOILEIbY OfITYKa.
DyHKIMOHNUCaWke pajia OBOT OpraHa ofiBija ce 6e3 HagpebeHux, crora IToBepeHnk
He npuMa Hapehema wu nocioBHe o6aBese o cTpaHe Apyrux nuua. Vnak, 6upa ra
HapopHa ckymuTyHa, a cefieKIyja ce BpIIu Ha OCHOBY IpodecuoHanHocTu. [ToBepennk
je 1o TpaBuMTy NMMIle ca MPU3HATUM YITIEIOM, IPEHNO3HATO 10 MPOodeCHOHATHOCTI 1
MHTETPUTETY Y IPABHOj CTPYLM, Ca MICKa3aHOM IIPAKCOM y 0O/TacTy 3aIITHUTeE TTOfjaTaKa
U pajiy Ha IIPOKJIaMalyji JbYCKMX paBa.’

? 3a Bume o [JITIP perynatusu Buj. Eur-Lex, Protection of personal data (from 2018), b.d., https://eur-lex.
europa.eu/legal-content/EN/TXT/HTML/?uri=LEGISSUM:310401_2&from=EN, 16. jul 2020.

* Danilo Krivokapi¢, Dorde Krivokapié, Ivan Todorovié, Stefan Komazec, Andrej Petrovski, Katarina Ercegovié,
Vodi¢ za organe vlasti - zastita podataka o licnosti, Share Fondacija, Novi Sad 2016, str. 7.

3 lejan Munenxosuh, 31auaj He3a6UCHUX UHCHUMYUU]A y 3awmumu oydckux npasa, Jy6unapna mornozpaguja
15 200una pada Ilosepenuxa, [loBepeHrK 3a MH(pOpMaLje OF jaBHOT 3HAYaja I 3ALITUTY IofaTaka, beorpar
2019, op 7.5.2019. rog, cTp. 53-67. JocTynHo Ha: www.poverenik.rs/images/stories/dokumentacija-nova/
monografija/15_godina_rada_poverenika_Monografija_FINAL_7.5.2019.pdf, mpucrym: 25.5.2020.
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Ca gpyre crpane, Perry6/mika @paHiycka je offyBeK cMaTpaHa 3a eBpOICKY TNbepaIHy
U JIeMOKPATCKy AP)KaBy Koja CBOjuM rpabhaHmMa mpy»a CUTYPHOCT y PasIuINTUM
JKUBOTHUM 1360pnMa u crobopama, a Tako Beh freniennjama nocsehyje nakmy samtutu
IpaBa Ha IIPMBATHOCT ¥ 3aIITUTI OAATaKa. [IpB) 3aKOH KOji je perynmcao 00/macT 3amTuTe
IofiaTaka U Mperno3Hao MpobaeM HapyllaBamwa IIpaBa Ha MPMBATHOCT M YTpOXKaBamba
TUYHKX [IOflaTaKa NOHeT je faBHe 1978. ropuue, 3akoH 6poj 78-17 o nHPOpMaLMOHNM
TEXHO/IOTHjaMa, eBUJeHIjaMa U rpahanckuM cnobogama.’ Y sHak uMiuieMenTanyje [JITIP
perynaryuBe y ppaHIIyCKO 3aKOHOZABCTBO HOHeT je 2018. roguHe 3akoH 6poj 2018-493.7

Texxma oBOr pajia je cazipkajHO OrpaHNMY€eHa YIIOPeJHA aHa/I13a TPAKCe He3aBUCHUX
opraHa, ca jemHe cTpaHe [loBepeHnka 3a nHboOpMaLUje off jABHOT 3HAYaja U 3AIITUTY
nopjaTaka o MM4HOCTH (y fa/beM TeKcTy: [IoBepeHUK) 1 meropa Ipakca MCK/bYYUBO
y obnactu 3amrure nogaraka y Cpouju nmocmarpaHa y HajcKopujeM Iepuopy paja
I[ToBepeHnka, 1 ca spyre crpane mpakca [THIJI - Haunonanxe koMmucuje 3a ”HPOPMATUKY
u cnobope (y namem tekcry: LTHWIT) y @pannyckoj.t

AyTopu he Ha 0CHOBY IIpaKce He3aBICHOT opraHa y PpaHIyCcKoj ¥ jaBHOZOCTYIIHUX
uHpOpMaIuja, Kao 3eM/bI KOja MpefiCTaB/ba pedepeHTHY BPETHOCT 32 OCTBapUBambe
U TapaHTOBame JbYACKUX IpaBa u cnobopa, rae LTHMJI Beoma akTMBHO papy Ha
IPOK/IAMOBaby IIpaBa 3aLITUTE II0faTaKa, I M OPOjHUM CAaHKIIMOHUM U PEIPeCUBHIM
MepaMa, TOKYLIATH /i [1ajy MUILIUbEbe 1 TPeHopyKe Ha pajj He3aBUCHOT opraHa y Cpouju
- IToBepennka. OHO WITO je 3ajeSHMYKO 3a 0Oa He3aBNMCHA OPTaHa TO je [ja CIIPOBOJE
cnenehe aKTMBHOCTY Y IM/BY pery/ycama IpaBa 3alliTUTe NOflaTaKa y CBOjUM Ap>KaBaMa,
a To Cy Impe cBera: MHpOpMMcame, eAyKalyuja, 3alITUTa Ipasa rpahana, perymucame,
MHCIIeKIIVja, CAHKIMOHMCAmbe, CBe Ca IIM/beM fla CaBeTOJaBHO U HafI30pHO obe3bene
HOLITOBame NpuHINNIa fepunucanux y [JIITP-y, kao 1ITO Cy: 3aKOHUTOCT, IPAaBUYHOCT
U TPAHCIIAPEHTHOCT; OTPaHMYebe CBpXe oOpajie; MUHMMU3alja oJaTaKa; TaYHOCT;
VHTETPUTET U MOBEP/BUBOCT; OTPAHNYEHOCT YyBambha IoJaTaKa...

IloyeTHN cTaB ayTOpa je fa je HEONXO[HA CTajTHa MHTEPBEHIja HE3aBUCHUX
opraHa u cnpeMHOCT Ha 6ynyha mpunarobaBama, 13 pasjiora 3aTo IITO Cy 061acTH
nHpOpMalMOHe TEXHOJIOTHUje, MHTePHEeTa, BEIlITauKe MHTe/IUTeHIIMje, YMPEeKEeHOCTH,
BUPTYeJITHE PeaTHOCTI U IIPOTOKA HeM3MEPHO BeIMKOT 6poja MH(pOpMaIyja KOHCTAHTHO
Y pa3Bojy 1 HalpeTKy, a 00/1acT 3alITHTe IIOfjaTaKa je HeOfJBOjUBO Be3aHa 3a IOMEHYTe
(deHOMeHe, Kao 1 3a furnTanusanujy u obmact 6esbennoctu nHpopmanuja. [Ipakca
He3aBJMICHMX OPTaHa je BOAW/ba 3a CBa NpuUIarohaBama 3aKOHOJABHMX OKBUPA, AN U
ITyTOKAa3 3a MMIUIEMEHTAIMjy OBAaKO KOMIIIEKCHE pery/IaTBe y CBe IIOCTIOBHE (PYHKIIVje
KOMIIaHja, IpUBPEeTHUX CybjeKara, Ap>KaBHMX OpTaHa M MHCTUTYIV]a, a CBe Ca KPajHbUM
1beM — o6esbehermeM curypHocTy, 6e30eZHOCTH U 3Hama O IIPaBY Koje I0Cefyje CBaKo

® 3akon o nH(pOpMaTHIM, TofaIMa i rpabarckiM cro6omama Loi infromatique et liberties act no. 78-17 of
06.01.1978, https://www.cnil.fr/sites/default/files/typo/document/Act78-17VA.pdf, 15. maj 2020.

7 3aKoH 0 3amITUTM MTMIHNX TiofaTaka Ppanirycke- Loi n° 2018-493 du 20 juin 2018 relative a la protection
des données personnelles (3akoH o 3amTnTy MMYHNX HofgaTaka PpaHITycKe).

8 3a Buiwre 0 HesaBUCHOM KOHTpO/HOM Teny y Ppaniryckoj Bup. Credan Anonosuh, fokropcka jucepranuja
3awmuma nodamaxa y enekmpoHckoj jaénoj ynpasu y Penybnuyu Cpbuju — npasHu acnekmu, YHUBEp3UTET
y Beorpapy ITpaBunu dakynrer 2019, cTp. 260-261.
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nIe Koje je cy6jeKT MpUKyIbarba I0faTaka - IPaBo Ha 3alTUTY IOJATaKa O IMIHOCTI,
IIPaBO Ha 3aLUTUTY IMYHUX IOJATAKA.

2. IloBepeHUK 32 3alITUTY MOJAaTaKa M MHQOpMaLHje 0 jABHOT 3Ha4Yaja
— OCHOBHU IOCTYNIATH (PYyHKIVIOHNCamba

Mucturyunja [oBepennka 3a nHdopMarmje of jaBHOT 3Ha4aja 0popM/beHa je Impe
IIeCHAECT TOAHA — yCBajarbeM 3aKOHA 0 CTOOOfHOM IPYCTYITY MH(MOPMAIMjaMa Off jABHOT
3Hauaja 2004. ronuHe. IleT rofyHa KacHMje JOHET je 3aKOH O 3alITUTY NTOJATaKa O IMYHOCTH,
a IloBepeHuKy je ommc oc/a MpOIIMpPEH Ha 3alITUTY MofaTaka o tmdHocty. He uynu f1a je
360r Tora IIPOMereH 1 Ha3uB OpraHa y ,IloBepeHuk 3a mHpopMalyje of jaBHOT 3Ha4aja I
3aIITUTY ITOfIaTaKa O IMYHOCTH . IIoBepeHMK je caMOCTa/THM [Ip)KaBHM OpTraH, He3aBUCTaH
Y BpLIEHY CBOjUX HAJIEKHOCTH. VIHCTUTYIMjy TIOBEPEHMKA OIJIMKYje KapaKTepUCTIKa
po¢eCUOHATHOCTH, Te je IO IPaBITy II0OBEPEHMK 0c06a Koja y>K1Ba IIpodeCHOHaTHN YIIeT,
U IHTETPUTET Y IIPAaBHOM CBETY, @ CBOj KpPeAMOWINTET je OCTBAapuIa y 00/IacTy 3alITuTe
JbyficKuX ITpaBa. [ToBepeHNK je He3aBMCHO HA/I30PHO TEJIO KOje IO CBOjOj IPUPOAM IIPUIIafia
jaBHOj B/IaCTM M IIpUMeRbYje Ipeporatyse BracTi.” Ommky camocTamHocT pasia [ToBepeHnka
noTBphyje 1 TO IITO APYTry OpraHM jaBHEe BIACTY aIy Y IPUBATHM Cy0jeKTI HeMajy IIpaBo
ma yrudy Ha paj I[ToBepennka. Vicropujat HacTaHKa MHCTUTYILMje TIOBEPEHNKA TOBOPH O
KOMIIIEKCHO] IIPaBHOj IIPMPOJY OBOT TEJA, a YMji Cy IIOC/IOBU YCMEPEH! Ha JBe 3HavYajHe
ApyIITBeHe 06/1acT: 0671aCT IpMCTYyIIa MHMOpPMaIjaMa Of jABHOT 3Ha4aja 11 00/1acT 3allTUTe
nofaTaka o mraHocTi. OBaj paj je ycMepeH UCK/bYYMBO Ka 00/1acTy ienoBama [ToBepeHnka
Ha 3aTUTy nofataka y Cpouju. OcuM Hafi30pHe, caBeTOJAaBHE I efyKalMoHe QyHKILje
IToBepeHnka y oBoj obmacty, I[ToBepeHNKOB 3Ha4aj ce OIVIefia U Y OCTBApMBamby IpaBa Ha
3aIITUTY y APYTOCTENEHNM IIOCTYILMMA KOje BOY II0 >KajbaMa Koje ce MOJfHOCe yCIeN
HOBpefie IpaBa WM HeaJleKBaTHOT HafI3opa HaJl 3akoHuTourhy obpaje MMYHNUX IofjaTaka. '’
Y norneny ¢punancuja, [ToBepeHNKOB paj ce pMHAHCKPA HAa UCTY HAYMH KaO 1 paj APYyTuX
He3aBUCHUX KOHTPONMHUX Tena. OfHOCHO, 3a pafi IloBepeHNKa 1 meroBux capajgHuka
U3[IBOjeHa Cy yHampey npenBubeHa cpefcTBa U3 NOCeOHNX Ap>KaBHUX QOHIOBA Koja Cy
HaMeIbeHa 3a OCTBapMBaIbe Pajja U yI0re He3aBYCHUX KOHTPOIHNX Tejla.

[ToBepeHMKOB paf je yTeMe/beH Ha lepMBaTHOM KapaKTepy BeoMa BakHe 00/1acTu
npucrtymna nHpopMaljaMa off jaBHOT 3Ha4aja, a Koje je MOTeK/IO 13 IIpaBa Ha CI000ay
u3pakaBama Kao (yHAaMeTaHOT /bYACKOr IpaBa. HaBemeHu npaBHm peHOMEHN Y
KOOpealujy Cy ca APYTMM OCHOBHMM JbYACKUM IIPaBOM — IPaBOM Ha IPMBATHOCT, a CAMUM
TVIM 1 TIPaBOM Ha 3aIUTHUTY IOAATaKa O TMIHOCTI, Koje jemun YcTas Perry6mmke Cpouje
y wiaHy 51, cTaB 2, Kao 0O/IMK IIVper IpaBa Ha obaBemTeHOCT. Kpos Bplieme cBOjux
HOCTIOBHMX 00aBe3a y OKBUPY HaJJIOKHOCTH Koje cy IToBepeHNKY oBepeHe IOMEHY TUM
3aKOHMMa, [loBepeHNK Ma IIpe CBera pery/IaToOpHY GyHKIN)Y IIOfe/beHy Y IBa CETMEHTa:

? Credan Anponosuh, ,IIpaBHa npupopa noBepennka 3a MHpOpMaLje Off jABHOT 3HAYaja 1 3AITUTY TIOfATAKA
0 TMYHOCTU “, Apxué 3a npasHe u opywimeene Hayxe, 1-2. rop. 114, Case3 Yupyxemwa npasauka Cpouje u
Perry6ruke Cpricke u VIHCTUTYT 3a monuTHyKe cTyauje, beorpag 2019, crp. 205-219.

1 Mapxko [lasunuh, ,, Hesasucna xonmponna mena y Peny6nuyu Cp6uju, llocuje, Beorpay 2018, ctp. 23.
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e Hay30p Haj pajjoM OpraHa BIacTy;

e Hapnsop Hap pajoM BelIuKor O6poja IpuUBpefHUX cybjeKaTa U Npefy3eTHUKA,
OOJHOCHO CBUX OHUX KOjI/I BpuIe 06pa,11y, Hp]/[KyHTbaH)e n pyKOBaH)e JINYHNUM
mofanuMma rpahana.

Y npepmetHe dpyHkuuje [ToBepeHnKa yK/by4deH je ¥ MHCIIEKIMjCKM HafI30P, CBe ca
IV/beM CIpedaBama 0C/I0Baba 0110 OpraHa BIacTy, OM/I0 IPUBPEIHUX [pyLITaBa Koje
611 JOBE/IO 10 yTpOXKaBarba IIOMEHYTHX JbY/ICKIX IpaBa.

3. IIpakca noBepeHMKa 3a 3aIITUTY MOAATaKa ¥ MHGOpPMaLMje Off jaBHOT 3HAYaja y
Peny6mimu Cp6uju y 06/1acT 3alITHTE NOfaTaKa

AyTtopu he y oBOM pajy mocMaTpaTy BpeMEHCKM OTpaHUYeH Iepuofp paja
[ToBepennka u TO HajcKOpUju U3BeIITaj Koju je [loBepennk msmao, nspenITaj 3a
nporekny 2019. roguny. Mako ce nmpeiMeTHM M3BeILITaj NPOTeXKe Ha CKOPO IBe
CTOTMHE CTpaHa, ayTOPM Cy IO CBOM MUI/beY M3y4nnu pedepeHTHe mpumepe
IpecTyIa, a KBaHTUTATMBHO-OIVCHUM IIPUCTYIIOM Cy HACTOja/IN [ia KKy Ha 6POjHOCT
HMOKPEeHYTUX IpeaMeTa, TYy>KOU 1am MHUIujaTuBa Koje je [loBepeHMK MOKpEHyo aju
U Ha youeHe po6jieMe 1 HefoCTaTKe. Y pefMeTHOM pajy 6uhe aHanmsupaHa caMo
00671acT 3aIITHUTE ITOflaTaKa Koja je Ha3HavyeHa y u3pemrajy [ToBepeHnka Ha 3BaHIYHO]
UHTEPHET IPe3eHTALjI.

Taxobe, IToBepennk je nsgao MoHOrpadmjy y 4acT meTHaeCT TOAVHA pajia OBe
nHcTHTynuje 2019. rognHe, a y npegMeTHOj MOHOTpadujy HaBOfie ce MOAaly O paxy
IToBepennka, koju he y crydajy oBor pajia MOCITy>KUTY Kao YBepTHUpa 3a Iperief paja y
IIpMKa3aHOM HajcKopujeM n3BemTajy 3a 2019. ropuny. Haume, y nepuopy op 1. janyapa
2005. roguHe 10 31. genem6bpa 2018. rofuHe IPUM/BEHO je YKYIIHO 76.239 mpeaMeTa, oK
je'y uctoM nepuopy peutero 72.838 mpegmera. Y 2009. roguuy, Kaja je [ToBepenuxk fo6mo
Y CBOjY HaJTISKHOCT ¥ 06/1aCT 3alITUTE IOfjaTaKa O IMIHOCTY, OPOj PeIleHNX IpeaMeTa
je msHOCMo 2.031. Y MoHOrpaduju ce HaBOAYM aHaIM3a KOja YKa3yje Ha KOHCTAaHTaH pacT
peLIeHNX NpeaMeTa, Te Ceé HAaBOAM JIa je YKYIIHO penieHo 14.388 npenmera, ITO je 4ak
cemam myTa Buuie Hero 'y 2009. rogyum. OBaj y3nasHu TPeH/[ je HACTaB/beH U Y KACHUjUM
rofHaMA.

[ToBepeHNUK 3a 3alITUTY IOAAaTaKa 1 MHQPOpMaLMje Of jaBHOT 3HAYaja je M3/Ia0
V3Bemtaj 3a 2019. ropnHy ca mpuKasaHMM IIOfALIMa O CBOM Pajiy, Kao 1 0 pajly Ap>KaBHUX
opraHa Kojuma je mpocnehpao Ha ga/by Haf/IeXKHOCT HAfI30p HaJl 3alITUTOM IIOfaTaKa,
OpojHa MUIIUbeba, eAyKaluje, BOAMUYE 1A YaK ¥ IpejIore 3a M3MeHe, JOIyHe pasHMX
IIOBE3aHNX 3aKOHA, 3aKOHCKIX aKaTa 1 Impomca. Y uspemrajy 3a 2019. roguny, mocMaTpaHo
cexnujy nocseheny samtuty nopgaraka, [lopepennx je okoHuao yak 701 Hajzop, a of
Jera je 434 mokpenyo y 2019. roguan. Kao pasyor 3a Mamu 6poj Ha3opa y OZHOCY Ha
2018. ropuny, [loBepeHNK HaBOAM YKUIame LIEHTPATHOT PErUCTpa 30MpKY MOfaTaKa.
Op Taxo 3HavajHOT Opoja Hag3opa cera 23 peaMeTa je OKOHYA0 TOJHOLICHhEM 3aXTeBa
3a IIOKpeTame IPEKPLIAjHOr ITOCTYIIKA M CBera 3 IpeaMeTa Cy OKOHYaHa IIOSHOUIEHeM
KpUBMYHE ITpUjaBe. Y ClydajeBUMa y KojuMa je IloBepeHuK OgKp1o HEMOIITOBAE Mepa,
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IpoLeaypa U ofpendy Koje Mponucyje 3aKoH O 3aLITUTH TOJATAKA O IMYHOCTH IIOJHEO
je IBe KpMBMYHE MpujaBe U 23 3aXTeBa 3a IOKpeTarbe IPEKPILAjHOr IIOCTYIIKA, JOK CY Y
275 cry4ajeBa JOHETA YIIO30perha, IPENopyKe, KOPEKTUBHE Mepe U CINYHO. ..

CrpykTypa pykoBaiala Hafi KojuMa je [lopepennk 2019. rogyHe mokKpeHyo Hafi30p
Cy Y IpMOMIDKHIM BpeIHOCTIMA KIacuyKoBaHM Ha crefiehn HaumH: oko 54% npuBpenHa
IPpYyLITBa, OKO 9% opranu fp>KaBHe CaMOYIIpaBe, OKO 6% OpraHy JIOKaJHe CaMOyIIpaBe
” OKO 5% HeB/ITafuHe OpTaHu3aLMje U IPYIU CEKTOPU KOjU CYy 3aCTYI/beHU Y HIDKUM
npouentuma. Hajuenrhu pasnosu 3a Hagsop cy 6wy HaurHu Kopuinhema 1 ynorpebe
JINYHMX TTOJATaKa ¥ TO Y OKBYPHNUM IIPOLIEHTUMA JUCKYTaOWIHY Cy Ommn crnenehn
cerMeHTH: 9ak 19% omHOCHIO ce Ha yroTpeOy MMYHMX NofjaTaka (MMe, Ipe3nme, affpeca),
HOTOM OKO 15% 6110 je mocBeheno samrtyty moTporaya, 10% obpajy nogaTaka y o6/mactu
pagHor npasa, 10% MHTEpHET U eJIeKTPOHCKe KOMYHUKanuje, 5% obpaja HapoOIUTO
OCeT/BUBMUX IIOflaTaKa, 1 0Ko 4% 3a Bupeo Haj3op u Kopuiiheme JMBT...

= D6pana nogataka 6es paTor NpMcTaHka MM aKkoHckor oenawhessa

= Mogarak koju ce obSpahyje je HenoTpebaHfuenogecaH 3a ocTeapee Ccepxe oGpage
= Epoj v epcTa nogaTtaka koju ce obpafyjy Hucy cpasmepsn cepov obpage

* Mocrynase cynpoTHo ofaseam npegysumaree mepa M 4a. 47 cr. 2

=1

P HMje ob; ITEH O HEMEPH YCNOCTasmara 3GMpKe ¥ NponHcaHoMm pory
= MosepeHMKy HMje AOCTa3E/DEHE EEMAEHUM]a Y NPONMCIHOM PORY

= Mogaum ce obpafyjy CyNpoTHO yONoBmMma M3 wn. 12

= 06pana HAPOHMTO OCETHMEMX NOAATAKa CYNPOTHO YyCAOBMME M3 wa. 16-18 33NN

= Mpe Nnpukyn/bakta NOAATAKE AMUE HMJE YNO3IHATO ca yonoeMma m2wn. 15 cr. 1

® Hwuje oSpasosaHa esmgeHumja -4n. 48 ot 1

= Cepxa o6page HeogpefeHa, HEAO0IBOMEHE, M3IMEHDEHE MK Beh ocTBapeHa

= Ocranc
. 7%

6%

5%

6% . g 14%

11%

13%

Ciuka 6poj 1: Hajuenrhe HenpaBuIHOCTY Koje €y yTBpheHe HelpaBMIHOCTUMA O WI. 56 ¢T. 1. cTapor
3aKoHa O 3aIUTUTH TIOIaTaKa O JINYHOCTI

OHO 1ITO je M3y3€THO MHAMKATUBHO TO je J1a je U Opefl MHOTMX BECTU Yy MeIMjIMa
0 IoHOLIeRY 11 06aBe3aMa Koje HOBY 3aKOH O 3alITUTH ITOflaTaKa O TMYHOCTY IIPOIICYje
IPUBPEJHNM [PYLITBIMA U P>KaBHIM MHCTUTYLIMjaMa M OPTaHMMa, jecTe Ja je Hajeehu
IPOLIeHAT HeNIPAaBIIHOCTY yTBpheH IIpeMa wiaHy 56, ctaB 1, cTapor 3akoHa jep ce o6pazna

! Vspemrraj IToepennka 3a 2019. rouny, ctp. 62, mpeyseto ca: https://www.poverenik.rs/images/stories/
dokumentacija-nova/izvestajiPoverenika/2019/Izvestajza2019lat.pdf, mpucrymmpeno: 26. jyx 2020
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noypiataka o6aspasa 6e3 JaTor MPMCTAHKA VIV 3aKOHCKOT oB/lalhema. [Ipyru Hajuenthu
pasIor Kplilerma 3aKOHCKIX Ofjpefo1 61710 je HeloIToBabe cBpxe obpase. CBpxa obpane
nojaraka o IMYHOCTY KOji ce IPUKYIUbajy Off CTpaHe oOBe3HMKa 3aKOHa MOpa OuTn
jacHO, HEJIBOCMUCTIEHO U TPAHCIIAPEHTHO OobjallllbeHa KaKo O je CBAaKo JIuIle 4Mju ce
HOZIaly IPUKYIUbAjy HECYM/BMBO pasyMerno. Ilogaiy Koju ce IpUKYIUbajy MOpajy 6utu
IPUKYIUbEHM Ha HAYMH, Y CK/Ialy ¥ y OpOjHOCTM KOjy OrpaHMYaBa Ha3HaueHa CBpxa obpaje
noparaka. OHOCHO, n36eraBa ce IPUKYIUbalbe HEIIOTPEOHNX INYHYX IIOfjaTaKa y 06umMy
KOjI1 IIpeBasmiIasn cBpXy obpaje, a rje IpUKYIUbeHN MIOJALY HICY PeTIeBAaHTHI U HUCY
HeOIXOJHN Ja 61 ce 3aJJ0BOJ/bIIA CBpXa 0Opaje moparaka. Behmuckn npectymu y oBoj
00acTM YIMIEHN Cy TaKO IITO Cy ce MPUKYI/baly HeNOTpeOHN Wy HeofroBapajyhn
HOfjallM ¥ OHM KOjJi TIpeBa3nIase CBpXy obpajie mojjaTaka.

ITopen Hagsopa u KoHTpose IloBepeHNK je M3pafuo HU3 IPENOPyKa, CMEPHMIIA,
BOJMYA U MHOTMX JIPYTUX eJyKaTMBHUX MaTepujaia U cajgpxaja, a Meby muma cy u
KOHTpO/He mucTe. KOHTpONHe MCTe IPeACTaB/bajy HU3 Pa3HOBPCHUX NMNUTama Koja
Cy ycMepeHa Ka MCIYHberby 3aKOHCKMX 0o0aBe3a 0Bako 0OMMHOr 3aKOHa Kao IITO je
3aKOH 0 3aIUTUTH NOAATaKa O MMYHOCTH. TauHM oxrosopy 6m Tpebano ma 3a pesynrar
UMajy ycMepeme pyKoBajala Ka crposohemy ofrosapajyhux mMepa u mponenypa y
CB0joj opraHmsanuju. Pykosanan npeiMeTHy KOHTPOJIHY TUCTY NONYHaBa Kao BPCTY
CaMOIIpOBepe, a Ca KPajibUM LM/beM UCITYHbelba 3aXTeBa HaBefleHNX Y MHCIEKIINjCKOM
Ha/I30py WM 3aKOHCKVX 00aBe3a. Y M3BEIITajy ce HABOAM /1a je Off laHa IIpJMeHe 3aKOHa O
3alITUTH IIOfjaTaKa O TMIHOCTHU [0 Kpaja mocMaTpaHor nepuoga y 2019. ronuuu IloBepennk
IIOC/TA0 YaK MPEKO XM/baly KOHTPOHUX JIMCTA Pa3HUM PYKOBAOIMMa.

3HauajHy 067acT IpefiCTaB/ba MHCTUTYT IPUTYKOe KOji je IpernosHaT HOBUM
3aKkoHOM, UIaK y oBoM paay Hehe 6utu peun o xandama u Ty>x6ama Koje Cy HOZHOCUIA
JINIIA YUjM Ce MOfALM IIPUKYII/Bajy, OHOCHO Cy0jeKTH Ha KOje ce IOofaLy OfJHOCe U Koja
MMajy JIETUTMMHO IIPABO Ja 3aXTeBajy o IloBepennKa fa M3BpIIM MHCIEKIMjCKI HA30P
Y CKZIafiy 1 y JOMeHy ca iaToM Ty>k60oM. OHO IITO je IaK ¥ /ja/be HeIO3HAHNI[A ¥ eHUTMa
MHOTHMX eKCIepaTa 13 06/1acTy IpaBa 3allTHUTe MOflaTaKa M CPOHMUX Je/TaTHOCTH, TO je
fla ce mpuTy»06a /MIla YMju ce MOfjalM NPUKYIUbajy, KOPUCTE U AUCTPUOYMpPajy MOXKe
IIOKPEHYTH MCTOBpeMeHO Ipef IloBepeHnKoM Ha TOMEHYTM HauMH aau fia IMLe MOXe
OCTBAapMBAaTH IIPaBO HA XAJI0y WV TY>XOY IIpefi yIIPaBHUM MU CYACKUM opranuma. Jlo
cajia ce y ITpaKCy Hifje HAllIO pelllerbe 3a eBeHTYa/IHM ITpo6IeM Koji 611 MOTrao HacTarT,
a To je a Ha mpuMep [loBepeHNK ToHece pellembe Koje je ApyTadnje off OHOTa Koje JloHece
Cyp, Te IOCTOju HefoyMMLIa YMja ofyryka he 6urty nsBpuHa.

[To Mumbemwy ayTopa, Ty)XnmamrBo y focafaluimboj Ipakcy, uMajyhu y Bugy
IIpeIopyKe, TEXXIbe /i U jaBHA M3HOLIeHha MIIIJbetba [loBepennKa, Hitje y ofrosapajyhoj
Mepu aKTUBHO. Y usBemTajy 3a 2019. roguny, y mornassby ,,3.3.5. [locTyname gp>KaBHIX
opraHa y Be3nu ca akTuMa IloBepeHuka y o6/1acTy 3alITUTe IIOfaTaka O TMIHOCTU, ¥
Tavyky 1,'> HaBogu ce f1a je IloBepennk Tokom 2019. ropnHe IOHEO CBera TPY KPUBUIHE

12 Tlosepenmk 3a MHMOpPMAIIHje OF jABHOT 3HaYaja I 3aIITUTY MONATAKA, V3seuwmaj o cnposohervy 3axona o
c710600HOM NpUCMYNY UHPOPpMALUja 00 ja8HO2 3HAUAJA U 3KOHA 0 3aWMUY NO0AMaxa o nu4Hocmu, 3a 2019.
200uny, of mapta 2019., www.poverenik.rs/images/stories/dokumentacija-nova/izvestajiPoverenika/2019/
Izvestajza2019lat.pdf, npuctyn 20. Maj 2020.
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npujaBe, a Off Yera iBe MpoTyB MIHNCTapCTBA YHY TPalIbIX TocoBa Perrybmike Cp6buje
u jeguy npotus OcHoBHe 1iKone ,Hypo Crpyrap“y Beorpany, a cBe no urany 146
KpuBnmyHor 3aKoHMKa'"?, 0MHOCHO 360T KPMBUYHOT JlefTa IPUKYIUbalba TMYHMX HOjaTaKa
Ha HeoB/aiheH 1 HeaJleKBaTaH HAYMH. Y CAMOM U3BEINTajy ce HaBopu fia je [ToBepeHuk of
2010. roayHe TOIHEO YeTpAeceTABe KPMBIYHE IIpHjaBe 300T pasmMINTIX KPMBUYIHIX flefia
(neoBnaurheno cHumame, pororpaducarme, IPUCTYIIKMBabe, HeOBIAIIheHO IPUKYIUbambe
JINYHUX TTOfjaTaKa, HeoB/lIalTheHn IpUCTYII eIeKTPOHCKOj 00pajiy IMofaTaka u pyro), Te
Jia je Herzie OKO IlefieceT IOCTO 3aXTeBa Of0aUeHO U3 PasIMYNTHUX Pas3/iora, a HABOMY Ce I
na IToBepeHMK uMa casHama fia je off CBUX IIpMjaBa IPUCTYI/bEHO Off CTpaHe TyXuaamrsa
CaMo II0 OCHOBY JIB€ IIPHjaBe, Te fla Cy IIOAUIHYTa CaMO JBa ONTY>KHa rpeziiora. O ofrykama
IToBepennka 2019. ropuHe pasMaTpao je u YIpaBHM CYJ], OFHOCHO CBera fieceT TY>KOu je
IIOJJHETO YIIpaBHOM CyAy IpoTuB IloBepeHMKa 0 3alITUTH NTO/jaTaAKa.

AyTopu cMatpajy fa je 6110 3Ha4YajHO HAITIACUTY KBAHTUTATUBHO KaKo CIy4ajeBe,
HOBpefie TpaBa JINIA, TyX0e 1 APYTo, yKasyjyhy Ha MUIIbee MHOTOOPOjHIX ayTopa fa
je mpaBo samTKTe HofaTaka y CpOuju joi yBeK y OBOjyY, Te ia IOPeJ CBYX TeXXHbY y BUIY
elyKaTMBHIUX Cafip>Kaja a/ii U 9aK OCaMJeceT IeT MUNI/bera U IPEZIoTa O 3aKOHCKUM
pelemnyMa, IIPOMICYMA U OIIITHM aKTMMa, Koje je u3Heo [loBepeHnk 1 MHOro6pojHux
IPYTUX CaBETOJABHIX AKTUBHOCTM, M30CTaje TpaKca Kako IloBepeHyKa Tako 1 HaflIeXKHUX
CynoBa, y BUly CaHKIMja IPEKpIINOLMMA 3aKOHa.

4. Ynora u 3Ha4aj He3aBMCHOT peryiaTopa 3allTUTe MOJaTaKa O IMYHOCTHU
y ®paHIyCKOj

Y ckmafy ca IpeTXOfHO MpefjOYeHOM IIPAaKCOM He3aBVCHOT opraHa y Pemy6mum
Cp6uju, Kao He3aBUCHOM Pery/IaTopy 06/1acTy 3allTHUTe IOfaTaKa, M TeKIBbOM ayTopa
Jla HampaBe KoMIapanyjy usMmehy paga HesaBucHux oprana y ®@pannyckoj u Cpouju, y
la/beM TeKCTy Ouhe yKpaTKo 06jalibeH UCTOPUjaT, OCHOBHY MOCTY/IAT! PYHKIVIOHUCA A
U Haj3HauyajHMje OITyKe KOjy je JOHeO He3aBUCHM perynaTop y OpaHIlycKoj.

4.1. Mcmopujam nacmanxa LIHW/I-a

Y ®paniyckoj KpajeM celaMaeceTHX FOIHA IBaJieceTor BeKa 0(popM/beHe Cy HOBe
MHCTUTYLYje aIMIHICTPAaTUBHOT KapaKTepa, Koje ce y IIpaBHOj TeOPUjU 1 TUTEPATyPH
yIJIaBHOM ITpOHA/Ia3e IOJ] MIMEHOM He3aBJMCHUX aIMVHUCTPATUBHIX OpTaHa y Toj AipxaBu.'*
[Ipr3Hame BaXHOCTM 3aIUTUTE TMYHNUX OfATaKa AaTupa 13 1974. rofiiHe M KOHTPOBEP3HOT
npojekta CAQAPII. Victe ropuHe mosHaty GpaHIycKyt HOBMHCKY muUCT Le Monde nucao

13 Bug, KpuBnunn sakonuk: 85/2005-30, 88/2005-51 (ncnpaska), 107/2005-171 (ucupaska), 72/2009-53,
111/2009-36, 121/2012-3, 104/2013-3, 108/2014-3, 94/2016-7, 35/2019-3 - npeunutheHu TeKCT, ZOCTYIIHO
Ha: https://www.pravno-informacioni-sistem.rs/SlGlasnikPortal/eli/rep/sgrs/skupstina/zakon/2005/85/6/reg
NPUCTYI/beHO 16. jymu 2020.

' Mejan Munenkosuh, 3Hauaj He3a6UCHUX UHCIMUMYLUA Y 3AWIMUMU TbYCKUX npasa, Jybunapaa MoHorpaduja
15 ropnHa paga IloBepennxa, [ToBepennk 3a nudopmarje of jaBHOT 3HaYaja I 3alITUTY OoAaTaka, beorpag
2019, op 7.5.2019. rog, cTp. 53-67. JocTynHo Ha: www.poverenik.rs/images/stories/dokumentacija-nova/
monografija/15_godina_rada_poverenika_Monografija_FINAL_7.5.2019.pdf, mpucrym: 25.5.2020.

188



Mapuja Majcmoposuh, Teodopa Kosauesuh - SAIITUTA IIOJJATAKA O JIMYHOCTI...

je 0 IIPOjeKTy KOju je TORMHY aHa paHyje IOKPEeHYO MUHICTApP YHYTPallbUX I0CTI0Ba
nof;, HasuBoM CAQDAPJ], a ITO y aKpOHUMY IIPeICTaB/ba ,ayTOMATU30BAHU CUCTEM
aIMUHICTPAaTUBHYX JaTOTeKa U AMpeKTopuja nojeauHana’. Ayrop uranka Philippe
Boucher oTkpymo je [ia je IpeMeTHN ITpOjeKaT NMAO0 3a LIW/b UIeHTU(DNKOBabe I0jefiHALI.
I[Tomamy cy KacudyKoBaHy TaKo Ia Cy CBAKOM JINITY JOJe/bIBaHM OpPOjeBY KOju Cy OV/In
y KOOpemanyjy ca CBUM PEIEBAHTHUM aMUHICTPATUBHYM JOCHjerMa y BE3Y IIPEIMETHOT
JINIA U CaKYIUbEHUX IOaTaKa O HbeMy, a CBe Ca IJM/beM U/IeHTU(PUKOBaba UJEHTUTETa
nojepuuana. Hakon orkpuha oBor 4wiaHka, 3Ha4ajHa peakiiuja 1 Herofj0Babe Cy CTUIIN
Off CTpaHe jaBHOCTH, IIOHAjBMIIIe 300T CTpaxa Off IIOBpefie MMYHNUX [IOflaTaKa Koje je 0Baj
IpojeKaT MOTao MMaTy 3a nocnaeauiy. OBaj IpojeKar je IIao y CeHKY YCef, HEerofioBamba
jaBHOCTU. VImak, 3Ha4ajHO je HAIIOMEHYTH fia je MpeAMeTHM IpojeKkaT 010 3aueTHUK
IIpoMeHa y o61acTu 3amruTe nopataka y GpaHIlyckoj, CTora My ce MOTy NPUIINCATH
BeJIMKe 3aC/Tyre 3a YHOIIeHhe BKHUX IPOMEHa Y PPaHIyCKOM 3aKOHOJABHOM II€j3aXy
Kajia je y IMTamy 3aLITUTA TMYHNX II0JaTakKa, Te je 300T OBOT IMOTEHIIjaTHOT CKaHaIa
JIOLLIO IO yCBajarba 3aKkoHa 6p. 78-17 0 MHGOPMAILIMOHNM TEXHOIOTjaMa, eBUJIeHIIjaMa
u rpabanckuM cnobopama, u To faBHe 1978. roguHe, KojuM je 06e36eheHo cTBapame
HEe3aBYMICHOI aMJ/HMCTPATUBHOT OpraHa 3a/ly>KeHOr 3a 3alUTUTY 3aKOHA O JIMYHUM
nopanuma y @pannyckoj: HHNIJL

4.2. Cacmas u gynkyuonucare Hayuonanne komucuje 3a uHdopmamuxy u cno6ooe

ITHWJI je ppanIrycky He3aBUCHM aAMIHUCTPATUBHY OpraH, KOji He IIpJIMa YIIyTCTBa
ot 6mro Kojer pyror Tena. lberoa caMOCTaTHOCT U BaKHOCT HajBUILE Ce OI/IefIajy Kpo3
IETOBY CTPYKTYPY PYHKIMOHMCaka. Y OKBUPY HE3aBMCHOT OpraHa II0CTOjY OCAMHAECT
4IaHOBa MeD)y kojuMa je LecT npescTaBHMKA BUCOKMX cyfoBa (Kacanuonn cyn, [IpxxaBHO
Behe n PauyHcku cyn), et KBamngrKOBaHNX [TOjeANHALA, YeTHUPY WIAHA ITApIaMeHTa, [Ba
YJIaHa Y3 eKOHOMCKOT, COLIMja/THOT M OKPY>KHOT caBeTa I jefilaH wiaH Kommcuje 3a mpucryn
aIMUHVCTPATUBHMM JOKyMeHTNMa. OBOM pa3HOMMKOM CKYIVHOM IpodecroHanara
forpuHesno ce nopehamwy KpennOMINTeTa, CTPYIHOCTI 1 YITIefia MHCTUTYILV]E.

3amruTa nopataka y @paniyckoj je ycknahena ca IITTP-oM u ipyrM eBpONCKUM
nannyjatusaMma u ITHWJI, koju je HesaBucHO Teno y cmucny I'JITIP-a, sampskao je
KBa/IMUKALY)y QPaHI[YCKOT He3aBUCHOT aIMIHICTPATUBHOT TeJIa Kao ¥ CBOjY Ay TOHOMU]Y.
Ynanosu LIHWMJI-a cacTajy ce jefHOM Hefie/bHO Y OKBUPY ITIEHAPHUX CecHja Ha KOjuMa
YITIaBHOM aHaNM3Mpajy 3aKOHOJABHE U PEeTy/laTOpHe IIPOjeKTe KOji ce T4y 3aIlTuTe
noparaka. tbenn uraHoBnu ce Takole MOry OKyIUbaTV Ha OTpaHIYEHOj CEJHNUIY Ca CaMO
IIeT YWIAHOBA, YMja je ITTaBHA MICHja CaHKIMOHMCame obpabuBaya 360r HermouIToBama
IIPOMIICA O 3AMITUTH IOflaTaAKa.

4.3. Mucuja LTHWI-a

ITHWJI je ycrocTaB/beH yCilef, ONLITET IIpK3HAaA Jja je MojefyHIMa HoTpeOHa
IIOMOR y 3aIUTUTH BUXOBUX IMYHMX MOflaTaKa 1 fIa je IOTPeOHO Hai3MpaTy IIOLITOBA e
Ofipenby O 3aLITUTK TNYHUX NofaTaka. Fberose Mucuje cy pesynrar wiana 11. 3akoHa
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u3 1978. u wiana 57 [JITTP-a u ogpakaBajy rope IIOMeHYyTe TeXHbe U youeHe IpobiieMe.

IIpBo, 3amarak ITHVJI-a je na uupopmuIle jaBHOCT (IIpMUBaTHA JIALIA WU TIPUBpPEIHE
eHTHUTeTe) I [a 3aLITUTY HJXOBA IIpaBa. Y KOHTEKCTYy oBor npeporarusa, LIHWJI-y je
IIOBEPEHO Jla OATOBapa Ha NMNUTama jaBHOCTY, KOMYHUIMpajyhy o 3amITUTH NofaTaka
u npyxajyhu momoh mMHCTHUTYUMjaMa IV KOMIIaHMjaMa Yy Ipoliecy obpa3oBama 1
nuunyjatuse o I/IITP-y u 3amtuty nogaraka y @pannyckoj. Ipyro, 3agarak LIHMJI-a
je ma mpaTtu KoMmmanuje y ckinany ca [JIIP-oM u gpyruM peseBaHTHUM ofpefi6ama o
3amTnTy noparaka y @panmyckoj. Takobe maje cBoj jonprHoC pa3HIM 3aKOHOLABHUM UIN
APYTUM IPOjeKTHMa KOoju ce TU4y 3amruTe nogaraka. Tpehe, [THMJI mopa npensupetn
U YHOCUTM MHOBallMje, I1a Ceé TMMe CTaB/ba y CPeAMIITe €BOMyLMje HalllUX APyIITaBa Mo
nNUTalky MMYHKX nogaraka. Yerspro, HHWJI nma npeporatus ja 13ja yrnosopema 1
CaHKI[MOHNIIIe HeTpuAip)KaBambe u Kputewe [JIITP-a'>. OBaj nocnenmwy npeporarus 6uhe
(dokyc ayTopa Ha CaHKI[Uje KOje JOHOCH He3aBJMCHO TeJIO 1 OOy IPaKCy U3 Koje ce MOTy
noHeTu oxpehenn sakpydnn.

5. ITHNJI-oBM nmpeporaTuBy 3a CAHKIVIOHNCalbe

ITHWJI-y je noBepeHO Jja BpIIM MHCHEKLIN)Y ¥ KOHTPOJTY MOLITOBamka Ofpenom o
3aIITHUTY NTOfIATaKa U Jla CAHKI[MOHMIIIE HeIIOIITOBambe peMa notpebu. Kapa je y muramy
MHCIIEKIV]ja, Wb je IPOBEepUTH YCKIaheHOCT ca mpomycuMa o 3alITUTH MofjaTaka. 1o
ce MOXKe OfIBMjaTy IIyTeM MHTEpPHeTa, ayfUTHPAbeM pe/IeBaHTHUX 0C00a, IperaefoM
MOKyMeHaTa MM JUPEKTHUM OJIACKOM [0 IOC/IOBHUX IPOCTOPMja KOHTPOIOPA.
Ha 6u cripoBeo cBojy mHcnekuujcky mucujy, ITHMJI moxe capabusaru ca gpyrum
nHCcTHTyMjama. HakoH MHCneK1uja win Ha ocHoBY >xan6u, ITHVJI nma onamrtheme fa
CaHKIMOHMNIIIE KPIIIeke IPOINCa O 3alITUTH TofaTaka. Kako 6y M3BpIIIO CBOj IpeporaTus
3a caHKIMOHMCcamwe, [JHVJI nma npaBo Ha cipoBobeme pasHMX NPUCHTHIX Mepa: MOXKe
U3[aTH YII030peha, MOXKE 3aTPAKNUTH IPEKNT, HE3aKOHUTNX MM CYMIBUBUX Pafilbil ¥
CMICITy HajIoTa Jla CTpaHKa VIN TIPMBPEITHO /Il IpecTaHe ca 00aB/bameM M/IeraTHIX
aKTUBHOCTY VI YaK ITPECTAaHKOM 00aB/barba MOC/IOBHE JIeTaTHOCTH, I3HETU MOHETapHe
caHkuuje u noyhu nperxonHo gara ogobpema. O cankiyjama omnydyje IJHVI-oBa
KoMIcCHja 3a 3abpaHe Kojy unHe et wianosa [{HVJI-a u npexcefHNK Koju 10 IpaBUIy
HuKaja Huje npepcenunk ITHNJI-a. Cankiuje Mory foctrhy 3Ha4ajHe M3HOCE Y CKIAAy
ca I'ITTP-om. HakoH moHOIIema ofTyKe, KOMICHja MOXKe JOHETU OJJIYKy fa i he je
00jaBUTH jaBHO WM He.

!5 Bup. Eur-Lex, Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016
on the protection of natural persons with regard to the processing of personal data and on the free movement
of such data, and repealing Directive 95/46/EC (General Data Protection Regulation), Official Journal of the
European Union, 6p. 59, 4. maj 2019., Jlykcem6ypr 2019, cTp. 1-89. Tekct PerynaruBe Ha eHIIECKOM je3UKY
mocTymaH je Ha: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0]J:L:2016:119:FULL,: 01. 07.
2020. rog.
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5.1. Ilpeened ITHMJI-06e akmueHocmu ca oKycom Ha caHKuyuje

ITHWJI 06jaBibyje roguiibe n3BelITaje KOji AeTa/bHO OINCY]y BeroBy aKTUBHOCT
u cripoBoheme npeporarusa. [la 6u ce mwiyctpupao 3Hadaj Hag3opHor Tena [IHMII-a y
0071acTy 3alITUTE TTIOfJaTaKa, MOXKe ce IPUMeTUTH Aa je y 2019. roguuu 6mo yak 14.137
anbu, 300 nHCcekyuja 1 8 CaHKIMja y YKYITHOM U3HOCY Off IiefieceT jeilaH MIIVOH U TPUCTA
ceflaM/eceT X1/bajla eBpa y BUy HOBYaHUX Ka3Hu. 3a nopebemwe, LIHIIT je y 2018. rogyan
npummo 11.077 >xanbu 360r HeycaralaBama IPOMNCa O 3aIITUTY [IOAaTaKa, M3BPIINO
310 uncnexnuja u nokpenyo 11 mocrynaka cankuuja. [THWJI je kjbyuyna xoMIoHeHTa
6e3 Kojer ce MpaBHO OKPY)Keme Yy KojeM 00uTaBa 3aITnTa rnofaTaka y @paHIryckoj He
6u pasBujano, a BepOBATHO HM (PYHKIIMOHIICAIO.

Kpos pasnmunre MocTyIKe CaHKI[MOHMCaba OBO HE3aBUCHO TEJIO HIje OK/IEBAJIO
fila 06e3beny 3alITUTY MMYHUX nofaTaka y Ppannyckoj. HajsByunuje cankumje Koje cy
IO JAHAC U3PEYEHE CY:

e Jlana 21.janyapa 2019. rogune, [IIHNJI je nspexao xasHy y nsHocy o, 50 Munnona
eBpa npotus Google LLC-a 360r HefocTaTka TpaHCIAPEHTHOCTY MHPOpMaIyja
y Be3u ca 06pajjoM JINYHYX IOfaTaKa CBOjUX KOPMCHMKA U HEJOCTaTKa IIpaBHe
OCHOBe, a IT0CeOHO 300T HeOCTATKA CAITIACHOCTH y CIIy4ajy Kafia ce oOpaia BpIIn
y CBpXe IePCOHA/IM30BaHOr OIVIAllaBama. [I0CTymaK je MOKPEeHyT HAKOH MITO Cy
IpuM/beHe Xajbe off CTpaHe BUIIE YAPYKemba.

e V¥ nenem6py 2018. rogune ITHWJI je kasumno Uber (Uber France SAS) ca yetupnu
CTOTVHE X//baJla eBpa 360T KpIllemha IMYHMX IT0faTaKa CBOjIX KOpycHMKA. YnHehn
to, LTHWJI ce npuapy>x1o ocTaauM eBpOIICKMM BIaCTUMa Koje Cy Takobe KasHuie
Uber HakoH Kpllema cUTypHOCTM y HOBeMOpy 2017. Kajia cy iBe ocobe ykpaie
NMMYHe NofaTKe Yak 57 MunnoHa kopucHuka Ubera.

e V mapty 2018. ropune, ITHVJI je mpummo fojaBy fa je fouuio 1o 6e36emHOCHOT
MHIIMJEHTa KOjH je TIOBpeaMo MMYHe ofIaTKe KIyjeHaTa Komnannje B&You, kommnaHuje
Koja je mpunojena Bouygues Telecom-y. Hexonuxko gana kacHuje Bouygues TenekoM je
takohe o6aBectrio ITHVJI 0 0BOM Kplilery TMYHNUX ITOfaTaKa, 300r Yera Cy Moparu
2000 000 xknmjenaTa mocTamy JOCTYIIHM M KOMITaHMja je HacTojaa /la UCIIpaBy CBe
yuum-eHe npomycre. Ha ocnoBy umana 34. sakona us 1978. ropune, [THWJI je uspexao
KasHy y usHocy of 250.000 eBpa cmarpajyhu fja TemekoMyHMKalMOHa KOMITaHNja
Bouygues Huje ycniena fa 3alITUTH JOBOJBHO TIOfaTaKa CBOjUX K/IMjeHaTa.

e ®paHIycKo He3aBMCHO Teno KasHmo je Facebook ca 150.000 eBpa 360r mospene
IIpaBa IPMBATHOCTY KOPMCHMKA MHTEPHETA U IIpeIMETHE APYIITBEHE MPEeXe.
KoMmmannja je onryxeHa 3a Mawbak NHPOpMICaba KOPUCHNKA O BPCTHU NTOJATaKa
KOjU Cce MPUKYIU/BAjy O HbMMa U IpeKopadermhy o0uMa CBpXe OBpajie MOofiaTaka 1
HEIIOCTOjamby afieKBaTHe CarllaCHOCTU KOPYCHIUKA 0 06pazy nozaraka. Kopuchuim
HUCY 011y 06aBellITeHy O KOHLIENTY M KOMMYMHMY IofjaTaka Koje je Pejcoyk
IPUKYIUbAO y CBPXe LIM/baHOT OIVIalllaBama. Vako je mpeMeTHa KasHa 3a OBaKBe
IIPOIyCTe pe/laTMBHO Masia, OHA je HajBuiIa Moryha kasHa kojy je ITHVJI morao
uspehn y ckagy ca neprogoM y KojeM je IIOKpeHyTa UCTpara.
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ITHWMJI je He3aBUCHO (ppaHIYCKO CaBeTORABHO TEJIO, YMja je CBpXa paja ja
06e36enu 1a ce 06paja MMYHKX OfaTaka 06aB/ba Ha HAYMH Jja He yTpoXKaBa IPUBATHOCT,
IpaBa I MHTepece KopucHMKa. OHM NpUMebY]jy IPOINNCe KOju ce TUYY IIpaBa 3allITUTe
IoflaTaka O JIMYHOCTH, Off Ha4MHA MPUKYIUbamba IOfjaTaka, o0paje ¥ CKIafNIITeha
nMuHMX noparaka. Kasue ce y ckmany ca I'/IITP-om ¢popmupajy Ha OCHOBY BpCTe U
TeXVHe [oBpefe pasa mnuHux nopataka. ITHWIJI texxn pa y 6ynyhHoctu axypupa u
yTude Ha yHampebeme eBpoICKMX cTaHAapfa y 00/1acTy IPUBATHOCTYU, MHTEPHETA U
3aIITHTe IOfjaTaKa, a y 4eMy ce Kpuje MOXK/ia 1 HajBehy 13a30B 3a rofyiiHe Koje ciefe.
IOHWJT uMa TeHAeHUNjy 3a MHULMjaTUBOM pa3BUTKa IIOIMUTHKE ajaTa 3a 3alUTUTY
IPUBATHOCTH Y e(pUKACHN]Y YCK/IaheHOCT ca pery1aTuBOM.

6. 3aK/byyak

HesaBucHa perynaropHa Tena, kKao mro cy IloBepennk sa nadopmarnuje ox
jaBHOTr 3Havaja y Peny6muun Cp6uju n HanyonanHna komucuje 3a muHGOPMATUKY
u cnobope y PpaHIyckoj, Cy fip)KaBHe MHCTUTYIUje, MPUIIAJHUIN jaBHE BIACTH, a
Koju ypebyjy obmacTy of moce6HOT IPYIITBEHOT MHTepeca: 00/1aCT 3alITUTE JbYACKIX
IIpaBa y [oraefy sallTUTe NojaTaka ¥ npuaTHocT. OBa Te/la Cy 110 CBOjOj IpUpPOAN
CaMOCTaJIHa y JJOHOLIEHY OJJIyKa, OJJINKYje UX HpodecuoHanns3aM, CaBeToAaBHa I
Haa30pHa QyHKUMja. Y caBpeMeHO Jo6a yIOpeHOT IIpaBa 3Hayaj OBUX Tera je cBe Behu.

@paHIycKa je IO3UTHBaH IPUMEP SpKaBe Koja je faBHe 1978. roguHe npenosHana
npo6yeM 3aIITHTe TMYHUX ITOflaTaKa MojefiHaLla, a/i M peHOMeH KOHCTAHTHOT Pa3BUTKa
TEXHOJIOTMja, KOjI je HeO[BOjMBO II0OBe3aH ca KopuurheweM Mn4yHKX nopaTaka. [ITHIJI
je He3aBUCHO PPaHITYCKO AAMMHUCTPATUBHO CAaBETOJABHO TeJIO Y/fja je OCHOBHA CBpPXa
o6e3bebeme samTuTe MpaBa KOPUCHMKA, HUXOBE IPUBATHOCTY U TMYHUX MHTEpeca
npukoM obpage nogaraka. ITHIVJI nMa n3yseTHy mpakcy y BUy CaBeTOlaBHUX
U efyKaJMOHMX cafip>kKaja, OJHOCHO IpeBeHTHBHUX Mepa. ITHWIJI ce sanaxe 3a
TpaHCcPOpMALIMjy eBPOICKNX CTaHfapAa y 06IacTy 3alITUTe Mojaraka. PempecnBue
Mepe Koje je OBO TeJI0 U3PEKIIO y BU/LY Haj3HAYajHMjMX Ka3HU Y ICTOPUj/ CAaHKI[MIOHUCAba
HesaBUCHuUX Tena npema I'JITIP-y, mo6yause cy makiy jaBHOCTH, Kao IITO je IPUKa3aHu
IIpUMep CaHKLIMOHMKCama [yrn-a y @pannyckoj.

I[Tpaxca IToBepeHnka 3a nHpOpManMje Off jaBHOT 3HAYaja ¥ 3ALITUTY MOATAKA O
JIMYHOCTY PENATUBHO je MIaf, MHCTUTYT y Perry6mumipu Cp6uju, KoMe je IIOBepeH Haa30p
¥ CaMOCTaJIHa y/IoTa HaJl IBe M3y3eTHO 3Ha4YajHe [PyLITBeHe 00/IacTy Koje ce TpOHatase
U 'y CaMOM Ha3MBy Tena. He3aBMCHOCT, CaMOCTATHOCT, CTPYYHOCT, PO eCHOHAIN3aM U
VHUIMjATUBHOCT CaMO Cy HEKM Off enuTeTa Koje nnocenyje [lopepenuk. Y pagy cMo HacTojanm
Jla IPUKA>KEMO BPCTY 11 OPOjHOCT IpefiMeTa y 00/1aCcTy 3aIlTUTe OfjaTaKa U TO Y IIePUOAY
Kapa je [ToBepeHNK 70610 y CBOjy Ha/UIEKHOCT 1 00/1acT 3amITuTe nogaTaka. Ha ceom myTty
TpaH3MIyje Ka eBpOIICKUM cTaHAapauma Perry6ommka Cp6uja je MHCTUTYIMOHAIN30BaIA
IojefHe MHCTUTYTe NOAUTUKA IPUBATHOCTH U 3aIITHTE IOfaTaKa, UITaK HEOIIXOHA je
KOHCTaHTHa CIIPEMHOCT Ha ITPOMeHe, KaKO He3aBMCHUX OPTaHa, a/li ¥ IIPAaBHOT OKBIUPa,
KakKo Oy craHpgapay 6MIM y XapMOHMjU ca KOHCTAaHTHUM HalpegKoM MH(OpPMAIOHe
TEXHOJIOTMje, MHTEPHETA, BellITauKe MHTe/IMTeHIIVje M TEXHOIOUIKIM HallPEeIKOM.
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Y cBojoj MoHOrpaduju Koja je usagara y gact 15 ropgmna IToBepeHnkoBor pasa
caM IloBepeHUK je 1a0 OATOBOP KOjU je IO MUIIJbEHhY ayTOpa HEOIXOfjaH Kako 61 ce
06e30e110 Ja/by HALIPelaK y 0BOj 06/1aCTH,  TO je /1A je HeOIIXOHA ITyHa IIPYMeHa 3aKOHa,
6e3 ycTesama 1 Ka/lIKy/I/Cama, a a ce IOTOM MOTY O4YeKMBAaT! 1 ofpeheHn pesynrariu.
[Topen MHOTOOPOjHMX U3[JaTUX MUIUBEHA, BOAMYA, CMEPHNLIA 1 [PYTUX CaBETONABHIX
1 KOHTPOJIHMX aKTUBHOCTY [JoBepeH1Ka HEOIIXO/IHO je pa/iuTy ¥ Ha CAHKI[MOHMCAbY O]
CTpaHe KaKO He3aBMCHOT OPTaHa, TaKO M HAJIJIOKHUX CYACKIX OPraHa, HA/IMK Ha IPUKA3aHY
IIPAKCy He3aBUCHOT opraHa y PpaHI[ycKoj perryommm.
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DATA PROTECTION AND PRACTICE OF INDEPENDENT
AUTHORITIES IN SERBIA AND FRANCE

Summary

The Commissioner for Information of Public Importance and Personal Data
Protection is an independent regulator, independent in performing competencies that are
primarily focused on the work of state bodies and institutions, as well as economic entities,
performed without violating basic human rights - the right to personal data protection,
which is guaranteed to every person by the Constitution of the Republic Of Serbia, Article
42. All these entities are in the process of harmonization with the Law on Data Protection,
which has been in force since August 21, 2019. The Commissioner has significant powers,
which are regulated by the Law on Personal Data Protection.

Back in 1978, France adopted Law No. 78-17 on Information Technologies, Records
and Civil Liberties, which for the first time provides for the protection of personal data of
French citizens. An independent administrative body was created - the National Commission
for Informatics and Freedoms (CNIL), whose mission today is: information and education,
protection of citizens’ rights, regulation and counseling, inspections and sanctions. The
1978 Act was amended to comply with the General Data Protection Regulation (GDPR),
thus creating Act no. 2018-493 with the Regulations.

The authors will try to present the work of independent bodies, as well as the legal
framework of data protection in both countries, and will try to give recommendations
on positive practices.

Keywords: data protection, independent regulator, comparative law, Serbia, France.
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